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Abstract

According to Stephen J. in R v Clarence,1 it is incorrect if the proposition
‘fraud vitiates consent’ is to be taken in its general understanding and

applied without any limitation. He also said that many seductions would be
considered as rapes, and so might acts of prostitution procured by fraud. This
illustration appears to show clearly that the maxim ‘fraud vitiates consent’ is
too general to be applied in the above situation even though it is absolutely true.
Thus, to what extent does ‘fraud vitiates consent’ apply to sexual intercourse?

The Legal Implication

In the Canadian case of R v Petrozzi2, the accused was charged with sexual
assault of a prostitute. The evidence indicated that the complainant agreed that
she would engage in sexual acts for $100 and for that purpose accompanied
the accused to several locations. According to the complainant, the accused
refused to pay her in advance of the sexual acts and turned violent and assaulted
her on several occasions and forced her to commit various sexual acts. The
accused in his testimony denied assaulting the complainant and also testified
that he actually had no intention of paying her $100.

The trial judge directed the jury that the accused could be convicted of
sexual assault on the basis that the accused had obtained the complainant’s
consent by fraud when he agreed to pay her $100 for sexual services but
never intended to pay her anything. Section 244(3)(c) of the Canadian Criminal

* Assistant Professor, Department of Public Law, Ahmad Ibrahim Kulliyyah of Laws
1  (1888) 22 QBD 23.
2 (1987) 35 C.C.C. (3d) 528.
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Code provides that ‘no consent is obtained where the complainant submits or
does not resist by reason of fraud.’ 3

The Court of Appeal held that the type of fraud that may vitiate consent
in sexual cases or assault is limited to fraud as to the nature and quality of the
act or to the identity of the offender. However, it could not be said that the
Parliament in enacting the new sexual assault provisions and in particular section
244(3)(c) intended to enable the courts to give a wide interpretation of the
word ‘fraud.’ Thus, it is not any fraud that has a causal connection with the
consent given which will suffice to vitiate the complainant’s consent for the
purposes of section 244(3)(c). Accordingly, in this case the trial judge had
misdirected the jury and the conviction was quashed.

It is commented that Petrozzi could not have been convicted of sexually
penetrating the prostitute without her consent. The prostitute was aware and
conscious of the nature and quality of the act and no question of mistaken of
identity arose. It follows that, for legal purposes, her consent to the sexual
intercourse was freely and voluntarily given. The mere fact that she was
deceived by Petrozzi’s false pretence that his intention was to pay the agreed
price of $100 for her services does not destroy the existence of her consent.

Similarly, in the English case of R v Linekar4, the appellant agreed to
have sexual intercourse with a prostitute for the sum of £25. The appellant did
not have £25 with him at that time and after the intercourse had taken place he
made off without paying. The prostitute claimed that she had been raped and
the appellant was arrested and charged with rape. The prostitute’s evidence
showed that she would not have agreed to sexual intercourse unless she was
being paid. The Crown claimed that the sexual intercourse had taken place
without her consent.

3 Ibid. 532, the trial judge referred to Mewett & Manning on Criminal Law (1978), 471-472,
where the author said: ‘It should be noted that in indecent assault or rape (which are also non-
consensual offences) consent is vitiated if there is a false and fraudulent representation ‘as to
nature and quality of the act’, in sexual assault, consent is vitiated merely ‘if it is obtained by
fraud’ without any requirement of the fraud having to go to the nature and quality of the act.’
4 [1995] 3 All ER 69.
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The judge directed the jury that if they found either that the appellant
had forced himself upon the complainant or tricked her in as much as he obtained
her consent to intercourse by fraud, namely by falsely pretending that he had
originally intended to pay but, having had intercourse, he had then changed his
mind, he should be acquitted. The jury found the appellant guilty and when
asked the basis for the verdict, the foreman replied that the complainant’s
consent had been vitiated by fraud because the appellant had at no stage intended
to pay.

The Criminal Court of Appeal held that where there was fraud either as
to the nature of the act itself or as to the identity of the man who did the act,
there was no consent and the man was guilty of rape, but where the woman
consented to sexual intercourse in return for a promise that she would be paid,
when in fact the man did not intend to fulfil such promise, the existence of
fraud on his part did not mean that there was lack of consent on her part and
therefore the man was not guilty of rape.5 On the facts, the complainant had
consented to the act of sexual intercourse with the appellant and that consent
had not been destroyed by the fact that it had been induced by the appellant’s
false pretence that he intended to pay her. Accordingly, he was not guilty of
rape and his appeal would be allowed and the conviction quashed.

It is commented that the Court of Appeal in quashing the accused
conviction was clearly influenced both by the policy and precedent. As for
policy, the court was keen not to broaden the crime of rape by fraud to such an
extent that men would be put at risk of being charged with this offence in
seemingly trivial cases. A man who promises a woman a fur coat in return for
sexual intercourse, with no intention of fulfilling his promise, should not be
guilty of rape.6 Likewise, a bigamist who ‘marries’ and subsequently has sexual
intercourse with his second ‘wife’, whilst concealing from her that he is still

5 The court also decided that an essential ingredient of the offence of rape was lack of consent by
the woman to the act of sexual intercourse with the particular man in question and there could
not be rape by fraud of this nature or false pretences, which should properly be charged as
procuring sexual intercourse by false pretences under section 3 of the Sexual Offences Act 1956.
6 [1995] 3 All E.R. 69 at p 72. This example was taken from the Criminal Law Revision
Committee Sexual Offences Rep. No. 15 (London: HMSO, 1983) para 2.25.
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married to another woman, should be charged with bigamy; but he should not
be guilty of rape.7 As for precedent, the Court of Appeal based its decision
principally on two earlier rulings: (i). the key decision of the High Court of
Australia in Papadimitropoulus8, and (ii) the celebrated judgment of the Court
for Crown Cases Reserved in R. v Clarence9. In Papadimitropoulos, the
High Court quashed the conviction for rape of a man who had induced a woman
to sleep with him by pretending that they were lawfully married. The court
reasoned that the woman had consented to have intercourse and that the fraud
as to their marital status was collateral matter which did not affect that consent.

The other case relied upon by the Court of Appeal was Clarence. This
case held that the fact that the man knew he was suffering from gonorrhoea,
and deliberately concealed this from the woman, did not mean that her consent
to have intercourse with him was destroyed. In the course of giving his judgment
in this case Willis J. said:

‘That consent obtained by fraud is no consent at all and it is not
true as a general proposition either in fact or in law. If a man meets
a woman in the street and knowingly gives her bad money
(counterfeit) in order to procure her consent to have intercourse
with him, he obtains her consent by fraud, but it would be childish
to say that she did not consent.’10

By analogy, it is commented the Court of Appeal in Linekar reasoned
that, although the accused had obtained the complainant’s consent to have
intercourse through fraud, ‘it would be childish to say that she did not consent
to the act.’

However, in the Canadian case of R v S.I.M, 11 the accused was a

7 Ibid. 78. See Papadimitropoulus v Queen (1957) 98 CLR 249, 261, where the High Court of
Australia said: ‘In the history of bigamy, the most heartless bigamist has not been considered
guilty of rape.’
8 (1957) 98 CLR 249.
9 (1888) 22 QBD 23.
10 Ibid. 27.
11 (1994) 158 A.R. 81 (Prov. Ct) .
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dancer and he taught a country-dance class in which the complainant was a
student. During the lesson, the accused had stated that male partners had to
ensure that they did not place their hands where their female partners might
not want them to be. The complainant had made a comment that whether the
woman would likely object or not would depend on the man she was partnered
with. Later in the lesson, the accused offered to teach the complainant a sensuous
country-dance with which the complainant was unfamiliar. In the course of the
dance, the accused cupped the complainant’s breast without warning. The
accused was charged with sexual assault. He claimed that the complainant
had consented to the touching.

The Alberta Provincial Court held that the complainant was unable to
consent to engage in sexual activity when she did not know what was about to
happen. If she did consent, her consent was obtained by fraud since she was
not made aware of the nature and quality of the proposed act. The accused
was convicted of sexual assault.

Fradsham, P.C.J. stated that consent means the voluntary agreement of
the complainant to engage in the sexual activity in question. How can one be
said to have consented to engage in a sexual activity if one did not know what
was about to happen? This is not a situation in which the complainant knew
that sexual intercourse was to occur but did not know that the other party was
HIV positive as in R v Ssenyonga12. In S.I.M.’s case, it involves a person who
did not know what was being asked out of her. She cannot be said to have
consented to ‘the sexual activity in question’ when she did not know of any
sexual activity that was being suggested.13

It is concluded that by virtue of S.I.M’s case, the legal implication is that
any consent given by the complainant to the accused in respect of the touching
which forms the basis of the charge is vitiated by fraud as that term has been
defined since 1888 i.e. fraud as to the nature and quality of the act or to
the identity of the offender. In that case, though the identity of the person
who was to touch the complainant was disclosed to the complainant, the nature

12 (1993) 81 C.C.C. (3d) 257.
13 (1994) 158 A.R. 81, 88.
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and quality of the act was not. The accused simply referred to the proposed
dance step as a ‘T-Whip’ and the complainant was not made aware of the
nature and quality of the proposed act. Therefore, it is submitted that her
permission was obtained by fraud and, as a result, it does not in law amount to
consent.
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TRADITIONAL PRACTICES AND CONTEMPORARY
INTERNATIONAL RIGHTS

MALIK IMTIAZ AHMED BIN GHULAM SARWAR*

I. Introduction

Any consideration of the place of traditional or cultural practices in the
context of international human rights law necessarily involves

understanding and reconciling the guarantee of sovereignty and self-
determination that nation states enjoy, the right of the individual to decide his or
her own course of life and the applicable universal standards of human rights.

Whilst some practices could be said to exist in harmony with all three
elements1, others, such as Female Genital Mutiliation (FGM), do not and result
in the three elements existing at tension with one another. These latter practices
offend universal human rights standards, but to some extent are permitted by
national governments on grounds of sovereignty and cultural preservation or,
perhaps less genuinely, of cultural relativism2. Assertions of sovereignty have
become that much more poignant with heightened awareness of north-south
polarity and attendant concerns amongst ‘southern’ nations about foreign efforts
to limit domestic and international choices3. Furthermore, the end of the cold
war has led to the emergence of a norm of democratic entitlement4 and
governments sensitive to, for political reason or otherwise, the wants of their
people.

* Advocate & Solicitor, Malaysia
1 These include mainstream aspects of various cultures such as religious holidays and ceremonies.
2 Jack Donnelly, ‘Universal Human Rights In Theory And Practice’, (1989), at 118. Reproduced
by Steiner/Alston, ‘International Human Rights In Context: Law, Politics, Morals’ (Oxford
University Press, 2000, 2nd Ed), at page 552-553.
3 Margaret Keck and Kathryn Sikkink, ‘Activists Beyond Borders: Advocacy Networks in
International Politics’ (1998)., at 215. Reproduced in part by Steiner/Alston (supra), at page
583.
4 Richard Falk, ‘Sovereignty And Human Dignity: The Search For Reconciliation’ in Francis
Deng and Lyons (eds.), African Reckoning: A Quest For Good Governance (1998), at 12.
Reproduced in part in Steiner/Alston (supra), at pp 581-582.
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More significantly, these practices are to some extent embraced by individuals
voluntarily subscribing to them for what is seen by these individuals as legitimate
cultural or even religious reasons5. The importance of this element of ‘choice’
and the reasons behind it are undeniable and should inform the discourse on
cultural and traditional practice. These elements are however largely ignored,
heightening the tension referred to above and obscuring the path to a reconciling
of the three elements

This essay attempts to suggest a basis for such a path.

II. Cultural relativism and universal human rights

The contemporary human rights movement with respect to its language of
rights, and the rights it declares, stems principally from the liberal tradition of
western thought6. Human rights instruments as they stand are ‘universalist’ in
that they speak in universal terms. They further do not make explicit concession
to cultural variation7 as is done, for instance in the African Charter On Human
and Peoples’ Rights8. Though there are various shades to the argument, in
essence the cultural relativists argue that these instruments are not universal,
that their pretensions to universality are representative of the arrogance and
cultural imperialism of the west given the historical tradition of the west to
view its own forms and beliefs as universal9. It is further argued to the same
end that no concept is universal, each concept being valid primarily where it is

5 Jomo Kenyatta, ‘Facing Mount Kenya: The Tribal Life Of The Gikuyu’ (1965), at 109.
Reproduced in part in Steiner/Alston (supra) at pp 345-347. See also, Merwine, Letter to
Editor, New York Times, November 24, 1993, at A24 reproduced in part by Steiner/Alston
(supra), at pp 421-422.
6 Steiner/Alston, ‘Comment On Some Characteristics Of The Liberal Political Tradition’, Steiner/
Alston (supra), at pp 361-365.
7 Steiner/Alston, ‘Comment On The Universalist-Relativist Debate’, Steiner/Alston (supra), at
pp 366-368.
8 Steiner/Alston, ‘Comment On Comparisons Between Rights And Duties In The African
Charter And In Other Human Rights Instruments, Steiner/Alston (supra),’ at pp 354-357. See
also Makau Mutua, ‘The Banjul Charter And The African Cultural Fingerprint: An Evaluation
Of The Language Of Duties’, 35 Va.J.Int.L.339(1995), at 344. Reproduced in part in Steiner/
Alston (supra), at pp 357-360.
9 Steiner/Alston (supra), page 367.



The Journal of the Malaysian Bar

(2003) XXXII No 3 9INSAF

10 Pannikar, ‘Is the Notion Of Human Rights A Western Concept’, 120 Diogenes 75 (1982).
Reproduced in part in Steiner/Alston (supra), at pp 383-389
11 Ibid. See also Mutua (supra).
12 Ibid, page 368.
13 K.Hayter, ‘Female Circumcision – Is There A Legal Solution?’, J.of Soc.Wel.L.(U.K.) 323
(Nov.1984), at 355. Reproduced in part in Steiner/Alston (supra), at pp 416-418. Consider also
Donnelly (supra) who makes the point that the traditional cultures advanced to justify cultural
relativism far too often no longer exist, the community having evolved away from them.
14 Steiner/Alston (supra), at pp 361-365.
15 Integration Of The Human Rights Of Women And The Gender Perspective: Violence Against
Women - Report of the Special Rapporteur on violence against women, its causes and
consequences, Ms Radhika Coomaraswamy, submitted in accordance with Commission on
Human Rights resolution 2001/49. E/CN.4/2002/83. At page 3.

conceived and as such, there cannot be said to be in existence a universal basis
for rights discourse10. Similarly, rights and duties are said to be co-existent and
interdependent and, duties being derived from socio-cultural foundations, rights
are necessarily shaped accordingly11. The debate largely exists in a north-
south framework or, alternatively, a religious framework12.

The relativist case can be answered this way. A ‘universal’ right is not
referred to as such purely for that right being a symbol of a universal standard.
It is referred to as such for being available to all persons. This is the crux of the
contemporary liberal tradition: the emphasis on the individual and his or her
rights to self-realisation and equality. The associated freedom to choose allows
that person and other persons in their community to refer to their social, cultural
and religious context and allow that context to influence and shape the collective
moral judgment13 of that community. The liberal tradition is not a monolithic
body obligating one form of existence. In emphasizing the dignity and the
autonomy of the individual, it is committed to pluralism, remaining open to the
influence of not only individual but also communal interests 14. This contextual
dimension does not allow for the negating of cultural values as these are in
effect absorbed into, or permitted under, the system. Individual rights are
expressed in international instruments in a general manner so as not to impede
this influence.

It is primarily those traditional practices involving the violation of women’s
human rights to bodily integrity and to expression, as well as undermining
essential values of equality and dignity15, including FGM, honour killings and
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16 AAWORD, ‘A Statement on Genital Mutilation’ in Miranda Davies (ed.), ‘Third World-
Second Sex: Women’s Struggles and National Liberation (1983), at 217; Hope Lewis, ‘Between
‘Irua’ and ‘Female Genital Mutilation’, 8 Harv.Hum.Rts.J.1 (1995), 31. Both documents are
reproduced in part in Steiner/Alston (supra) at pp 418-420.
17 Merwine (supra) and Lewis (supra).
18 Abdullah Ahmed An-Na’im, ‘Human Rights In The Muslim World’, 3 Harv.Hum.Rts.J.13
(1990). Reproduced in part in Steiner/Alston (supra), at pp 389-397.
19 Steiner/Alston (supra), at pp 361-365

the pledging of girls for economic and cultural appeasement, and the reaction
of the international human rights movement that have informed the universalist-
relativist debate. The acceptance of other traditional practices by the movement
is largely ignored. Sadly though, subjective value judgments by west-centric
activists insensitive to racial, cultural and religious differences16 and asking the
wrong questions17 have provided the basis for the perpetuation of this skewed
relativist rejection of universality.

While it could be said18 that early instruments such as the United Nations
Declaration of Human Rights (UDHR) lacked cultural legitimacy as most
African and Asian nations were not members of the United Nations then, this
state of affairs has since changed. The Vienna Declaration was a clear
expression of a diverse range of nations as regards the human rights standards
they considered as their own. Given that most, if not all, of these nations were
and are democracies, in theory at least if not in practice, it could be said that
the peoples of these nations had spoken. The very existence of mechanisms
for the election of representative governments is in itself a subscription to
liberal theory19, as is the existence of constitutional documents guaranteeing
fundamental human rights consonant with the rights set out under the UDHR,
the Vienna Declaration and other treaties.

The rights set out in international instruments can as such be described as
being universal.

III. The international instruments

There is a manifest right of self-determination and to freely pursue cultural
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20 Articles 1(1) and 15(1)(a) of the International Covenant on Economic, Social and Cultural
Rights (ICRSCR). Note that the UDHR refers to the right to the realization of inter alia cultural
rights in Article 22.
21 Article 2(1). Note the views of the ICESCR Committee on the issue of obligations set out in
Committee On Economic, Social And Cultural Rights, General Comment No.3 (1990) UN
Doc.E/1991/23, Annex III. Reproduced in part in Steiner/Alston, pp 265-266. Progressive
realization is not to be interpreted as depriving the obligation of all meaningful content.
22 Other negative practices are unfortunately beyond the scope of this paper.
23 Paragraph 110, E/CN.4/2002/83, page 30.
24 Article 4(c). Reproduced at page 30 of E/CN.4/2002/83.
25 Article 5(a).
26 Article 24(3). A child capable of forming views is also assured of the right to express those
views in all matters affecting the child and such views are to be given due weight in accordance
with the child’s age and maturity (Article 17).

development and to take part in cultural life20. These rights are seen as a
reflection of human dignity and States are obliged to achieve progressively the
full realization of such rights21. These rights are however not unfettered.

The Declaration on the Elimination of Violence against Women (DEVW)
establishes a significant point of reference for those traditional or cultural
practices falling within the ambit of violence against women22. It is emphatic in
its calls on States to condemn such violence and to not invoke any custom,
tradition or religious consideration to avoid its elimination23. States are called
on not only to prevent and punish acts of violence24 but also to consider
developing national plans of action to eliminate the same.

The Convention on the Elimination of Discrimination against Women
(CEDAW) obliges States to take all appropriate measures to modify the social
and cultural patterns of conduct with a view to achieving the elimination of,
amongst others, customary practices which are based on the idea of the
inferiority or the superiority of the sexes or on stereotyped roles25.  In the same
vein, traditional practices prejudicial to the health of children are further
prohibited under the United Nations Convention on the Rights of the Child
(UNCRC)26.

Three aspects of these treaties warrant emphasis: firstly, traditional
practices falling within the ambit of violence against women are considered
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27 With the exception of the sunnah form of FGM which, if conducted under surgical conditions,
is not harmful.
28 Making the point that the relativist case is built only on a section of traditional practices.
29 Abdullah Ahmed An-Na’im, ‘State Responsibility Under International Human Rights Law To
Change Religious And Customary Law’ in Rebecca Cook (ed.), Human Rights of Women (1994),
at 167. Reproduced in part in Steiner/Alston (supra) at pp 426-428; AAWORD (supra); Lewis
(supra).

harmful27 in the wider sense of the word. The work of the Special Rapporteur
in this regard has been invaluable, providing an empirical and objective basis
for the judgment. Significantly, this judgment does not embrace all traditional
practices28; secondly, in concluding that the implementation of plans of action
aimed at modifying social and cultural patterns are necessary, the treaties reflect
an understanding that social or cultural reasons for these practices exist and
need to be addressed; thirdly, the individual’s right of self-determination is
underscored.

IV The Approach

The imposition of punishments for what is perceived by the offender and his
community as a valid and reasonable act can only lead to resentments and the
creation of a divide which will perpetuate the practice in circumstances which
may make it that much more difficult to detect, increasing in turn the incidence
of the consequences sought to be avoided.

Traditional practices are largely rooted in customary or religious laws and
are perpetuated by popular beliefs and attitudes. As such, these beliefs and
attitudes must be addressed and transformed though persuasion grounded in a
complete and realistic understanding of the authority or rationale behind, and
the context of, these practices and of the way they operate. The process can
only be effected with the conscious participation of the actors involved, primarily
the women. Any program implemented must discredit the practice in a way
relevant to the people in question, drawing its authority from the same source
on which the original was founded, while at the same time providing a viable
and legitimate alternative view. In some instances, an alternative view may
involve the substitution of another practice29.  The affected individuals must be
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allowed to form views which in turn inform decisions they make.

Consultation with the affected community must take place at different
levels within the community in order to come to a complete and realistic
understanding of the practice in the way described above. The structure of the
society itself will provide insight into how best a program should be moulded
and implemented. Successful alternative rites of passage efforts amidst the
Sabiny people of Eastern Uganda, which have since become a model of such
efforts, started at the level of the Elders who began a systematic review of
traditions, including FGM30. Understanding that the ceremony stood in the minds
of both women and men as a mark of entry into adulthood31, the Elders set
about convincing community members that there were harmful aspects of this
practice and that there were alternative ceremonies that could be devised.

External actors can support and influence the process through cross-
cultural dialogue and more practically, funding for educational and campaign
efforts. The Sabiny campaign was supported in part by the United Nations
Population Fund. Such support and influence ought however to be provided in
ways that enhance rather than undermine the internal discourse. The mere
appearance of the imposition of extra-cultural values may lead to a rejection of
the process. As such, internal actors involved in the process need to be supported
and encouraged in a way which does not undermine the process32. Sensitivity
is crucial.

Legal measures may amount to an impediment to the process and should
only be introduced after the process has been attempted.

V. Traditional practices?

Thus far, the ambit of the traditional practices in issue have been limited to

30 Barbara Crosette, ‘A Uganda Tribe Fights Genital Cutting’, NewYork Times, July 16, 1998,
p.A8. Reproduced in part in Steiner/Alston (supra) at pp 420-421.
31 As it is with the Kikuyu tribe and many other cultures.
32 An-Na’im (supra)
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33 As perhaps exemplified by of ILO Convention Concerning Indigenous And Tribal Peoples In
Independent Countries (ILO No.169).
34 There is no official recognition of the practice, which occurs only amongst Malays and even
then, not all. The sunna form is carried out.
35 Although the Federal Constitution is the supreme law of the land (Article 4(1)) and the
freedom of religion is guaranteed (Article 11(1)).
36 Article 121 of the Federal Constitution. For powers of State Assemblies to make laws
pertaining to Islam, refer to Article 74 and the 9th Schedule, List II, Item 1.
37 The Federal Constitution however put in place a Westminster style democracy and the ambit
of Islamic law is limited to matters of personal law and custom. FGM could however be
defended on this basis.
38 Yael Tamir, ‘Hands Off Clitoridectomy’ 31 Boston Review 21 (Summer 1996). Reproduced
in part in Steiner/Alston (supra) at pp 422-424. The document can also be found at
www.polisci.mit.edu/BR21.3/Tamir.html. This conclusion reveals a troubling element of prejudice
in the discourse on FGM.
39 And accordingly, the position of governments banning FGM and prosecuting those who carry
out FGM. This is a significant aspect of the legal morass surrounding asylum seekers. See
Alberta Fabbricotti, ‘The Concept Of Inhuman Or Degrading Treatment In International Law
And Its Application In Assylum Cases’, IJRL 1998.10(637).

those falling within the ambit of violence against women and practiced by what
could be considered as being ‘indigenous’ or ‘primitive’ communities33. There
is a concern. While not openly declared, in certain communities such as
Malaysia34, FGM is a part of mainstream culture; the Malays amongst which
the practice is carried out form the majority of the population. Secondly, Islam,
in which the sunna traditions are integral, is perceived as having a privileged
position35 and an Islamic legal system has been put in place36. This involves the
enacting of laws to that end, which in turn recognize in broad terms Islamic
tenets and practice37. In this way, the practice is no longer strictly traditional
and must be approached in an altogether different manner. This is compounded
by the fact that clitoridectomies can be performed so as to eliminate any harmful
aspects38, a fact which undermines to some extent the rationale behind the
total elimination of FGM and puts into focus the right to choice of a given
individual39.

VI Conclusion

Human rights are universal, and governments that subscribe to them are obliged
to ensure the implementation of measures to ensure access to these rights.
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Contemporary thinking on sovereignty favours the individual. This paves the
way to a rejection of relativist thought and allows for the co-existence of
sovereign nation states and international human rights laws. If at all, there is a
source of tension, it is at the level of the individual. The path forward thus lies
in recognizing that individuals must be left to make their own choices.
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* Advocate & Solicitor, Malaysia
1 First presented by the author on behalf of the Women’s Centre For Change, Penang (WCC) at
the Round Table Discussion – ‘Rights and Obligations Under CEDAW’ on 17 March 2003
organised by the Malaysian Human Rights Commission (SUHAKAM).
2 The doctrine of incorporation (which states that international law automatically forms part of
the domestic law) is not provided for in the Federal Constitution. The doctrine of transformation
provides that international law only forms part of domestic law if enacted by subsequent
domestic legislation or incorporated by judicial decisions- A Dictionary of Law, 3rd Edition,
Oxford University Press. ‘Treaties to which Malaysia is a party may either require subsequent
legislation, in which case they become the law of the land as soon as the necessary laws are
enacted or, they may not, in which case they remain within a category of Malaysia’s international
law, binding only herself vis-à-vis the other parties to the treaties, but having no effect as such
on Malaysian subjects.’ Tunku Sofian Jewa, Public International Law – A Malaysian Perspective,
Pacifica Publications 1996, p.35

MEASURING UP TO CEDAW :
HOW FAR SHORT ARE

MALAYSIAN LAWS AND POLICIES ?1

HONEY  TAN LAY EAN*

Introduction

International law affects Malaysians through the Federal Constitution, the
Civil Law Act 1956, Malaysia becoming a member of international

organisations, the ratification of treaties and conventions and the later
incorporation thereof through legislation into domestic law, Acts of Parliament,
and Judicial Decisions.

In 1995, Malaysia ratified the United Nations’ Convention On The
Elimination Of All Forms Of Discrimination Against Women ‘CEDAW’.
However, reservations were made to Articles 5(a), 7(b), 9(2), 16(1)(a), (c), (f),
(g) and 16(2). A declaration was made on Article 11. CEDAW sets out a
definition of discrimination against women, outlines the obligations of the State
and the measures to be taken by the State to eliminate discrimination. To date,
the Malaysian Government has not passed an Act through Parliament to make
CEDAW wholly applicable to Malaysians2. Instead, CEDAW is given effect
in a piecemeal fashion, by incorporating its principles in some of the domestic
legislation, and Article 8(2) of the Federal Constitution ‘the Constitution.’
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The scope of this paper is to provide an overview of the non-Syariah
laws that discriminate against women. By failing to address these discriminatory
laws and procedures, there is a failure to comply with the provisions of CEDAW.
In Section 4, there is a brief outline of the policies on women with which the
Government aims to bring about equality for women.

Oftentimes, whilst the laws may be adequate, the implementation thereof
pose problems due to the cultural, religious and social practices of the Malaysian
society. This is compounded by the lack of gender awareness and sensitivity of
the agencies involved in the implementation of laws and policies.

1. The Federal Constitution

1.1 The Constitution was amended in 2001, heralding in formal equality for
women in Malaysia. Article 8(2) of the Constitution now reads :

‘Except as expressly authorised by this Constitution, there shall be
no discrimination against citizens on the ground only of religion,
race, descent, place of birth or gender in any law or in the
appointment to any office or employment under a public authority
or in the administration of any law relating to the acquisition,
holding or disposition of property or the establishing or carrying
on of any trade, business, profession, vocation or employment.’

However, other Articles of the Constitution did not appear to have received
similar attention from the Legislators. There still exists a few provisions that
run counter to the spirit of Article 8(2).

1.2 Therefore, it will be noted that Article 12(1) of the Constitution pertaining
to the rights of education was not amended to include the word ‘gender’.
Whilst there may not be discrimination in getting access to primary and
secondary education, there still exist cultural practices that favour the boy
child in being given priority to be educated over the girl child. Certain educational
courses are still deemed ‘for the boys’ e.g. engineering whilst teaching courses
are ‘for the girls’.
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3 As at March 2001, only about 1% of employers nationwide have implemented the Code- News
Straits Times, 21 March 2001
4 Cecilia Ng and Zanariah Mohd Nor (2001), Sexual Harassment and the Code of Practice in
Malaysia (A Study of Pioneer Companies Implementing the Code), All Women’s Action Society
and Women’s Development Collective.

1.3 Another United Nations Convention that Malaysia ratified is the
Convention On The Nationality Of Married Women in 1959. However, there
are still gender discriminatory provisions in Articles 15, 26, 24, the Second
Schedule of the Constitution and in the related legislation, the Immigration Act
1959/63 and the Regulations made thereunder.

Citizenship may be conferred on foreign wives of Malaysian men if an
application is made. However, there is no reciprocal provision for foreign
husbands of Malaysian women.

A Malaysian woman married to a foreign man may only confer
citizenship rights to her child if the child is born in Malaysia. If a Malaysian
man is married to a foreign woman, the child is granted citizenship whether the
child is born in Malaysia or abroad.

2. Civil Laws
2.1 Women In Employment

2.1.1 One of the biggest problems faced by women in employment is sexual
harassment.

Currently, there only exists a Code Of Practice On The Prevention and
Eradication Of Sexual Harassment In The Workplace ‘the Code’. The Code
was launched in 1995 by the Ministry Of Human Resources. As the adoption
and implementation of the Code is entirely voluntary, many employers have
failed to adopt it.3 Some of those employers who have adopted it do not appear
to have implemented it well or wholly.4 The launch of the Code brought the
issue of sexual harassment to the forefront, but there are no provisions in the
Code for a grievance procedure. Sanctions against the harasser are not set
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5 A most unsatisfactory manner of dealing with the problem as it is difficult to prove beyond a
reasonable doubt. Sexual harassment is also often repetitive, which could make the charges
lengthy as each act of harassment constitutes a separate charge. There is also no room to provide
preventive measures, and employers cannot be held liable.
6 Visit www.wccpenang.org to view a copy of the Bill.

out, and the employer cannot be held responsible for failing to provide a working
environment safe from sexual harassment.

As no legislation exists to deal with sexual harassment, victims of sexual
harassment have to resort to the Penal Code5, sue in tort for assault and battery
or claim for unfair dismissal in the event they are dismissed. The Joint Action
Group Against Violence Against Women ‘JAG’ has proposed a Sexual
Harassment Bill ‘the Bill’ to comprehensively deal with the issue of sexual
harassment.6

2.1.2 The Employment Act 1955 ‘ the EA’ contains two provisions that are
obviously discriminatory against women: s. 34 of the EA prohibits night work
i.e. between the hours of 10 p.m. and 5 a.m. for women in any agricultural or
industrial undertaking, unless an exemption from the Director General is obtained;
and s. 35 of the EA prohibits underground work for women.

The provision in the EA for 60 days maternity leave also falls short of
the 90 days leave requirement of the International Labour Organisation ‘ILO’.
Other shortcomings relative to ILO requirements include issues of nursing
allowance and care, facilities for nursing mothers, and provisions for crèches
at workplaces. The Government has however, provided tax relief incentives to
encourage the provision of childcare facilities at the workplaces, but such
provisions are not mandatory. The EA also does not state that employers must
pay men and women equally for the same amount of work done, though Malaysia
has ratified the ILO Convention No. 100 on the Equality of Wages between
men and women in 1997.

2.1.3 Domestic servants and foreign domestic servants, who are mostly women,
are not defined as employees and therefore do not benefit from the Employees
Provident Fund Act 1991, and the Employees’ Social Security Act 1969.
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7 The Star, 8 March 2003.
8 See the Married Women and Children Maintenance Act 1950.
9 s. 77, Law Reform (Marriage and Divorce) Act 1991.
10 [1976] 1 MLJ 77

2.1.4 Under s.10(1) of the Workmen’s Compensation Act 1952, lump sum
compensation payable to women and minors must be deposited with the
Commissioner. This provision discriminates against women, as there is no similar
provision for men, and suggests that therefore than women are less capable
than men in dealing with monetary issues.

2.1.5 Whilst female naval personnel may not serve on board ships currently,
the Navy is planning that they may do so by 2008.7

2.2 Women and Family

Paras. 2.2.1 and 2.2.2 pertain to non-Muslim women only.

2.2.1 When marriages break down, the issue of maintenance becomes a big
bone of contention. Generally, maintenance may be claimed only by wives and
children.8 Husbands may only claim maintenance if they are incapacitated
from earning a livelihood and the courts are satisfied that having regard to the
wives’ means, that it is reasonable to do so.9

The limitation period for the claiming of arrears of maintenance and the
enforcement of maintenance orders is shorter than for other matters. Due to
the lack of clarity of s.86(3), the Law Reform (Marriage and Divorce) Act
1976, it is arguable that enforcement of arrears of maintenance orders may
only be for three years. The case of Gangagharan v Sathiabhama10 would
appear to be authority for the proposition that the courts may only be able to
make orders for payment of maintenance which have been in arrears for no
more than one year. The reason cited is that the payment is a fund for
maintenance and not property.

As maintenance is mostly claimed by women and children, these one
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and three year periods have the effect of discriminating against women. This
is clear when s. 6 of the Limitation Act 1953 provides that actions to enforce
an award are only barred if brought after the expiration of six years, and actions
founded in tort and contract have a similar limitation period of six years. The
limitation period to recover land is twelve years.11

2.2.2 When only one party in a non-Muslim marriage converts to Islam
(especially if the converting party is the husband) the children may be converted
to become Muslims as under the Syariah Laws, the father is the guardian of
the children. The view of the (non-Muslim) wife/mother is oftentimes not
consulted. As fathers and mothers have equal parental rights under the
Guardianship of Infants Act 1951, such conversions of the children constitute a
violation of the mother’s rights.

2.2.3 The adversarial litigation process also discriminates against women.
Women tend to be in less well off economically, and would be harder pressed
to appoint a good family law practitioner to claim for that to which she and her
children are legally entitled. Furthermore, heavy reliance on documentary
evidence also weighs against women as the average woman may not be as
aware as the average man of the value of keeping receipts, records and ensuring
that her name appears in the titles to immovable properties purchased by her
and her husband jointly.

The way forward is to set up a Family Court system whereby alternate
dispute resolution methods are emphasised, counselling is provided to all parties,
including to the children of the marriage (especially during and after the divorce
proceedings) and an efficient enforcement of maintenance mechanism is put
in place.

2.3 Domestic violence

2.3.1 Violence against women is a form of discrimination against women. The
Domestic Violence Act 1994 ‘the DVA’ attempts to deal comprehensively

11 s. 9 of the Limitation Act 1953
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with the problems of domestic violence. It applies to Muslims and non-Muslims
alike.

2.3.2 Domestic violence is defined under s. 2 of the DVA12, and is a crime.
However, in order for charges to be brought against the abuser, the crime must
be one that is found in the Penal Code only. If charges are to be filed against
the abusers, each incident of domestic violence will form a separate charge.
In view of the fact that domestic violence is often repetitive, this process is
cumbersome. The definition of domestic violence does not include stalking,
mental, emotional or psychological abuse. These also do not constitute crimes
under the Penal Code and many women are left vulnerable as these are not
uncommon forms of abuse.

As some of the crimes of domestic violence constitute non-seizable
offences, orders to investigate must be obtained from the Deputy Public
Prosecutor. When an Interim Protection Order ‘IPO’ is breached, often times
the power of arrest is not included in the IPO itself, thereby further aggravating
the vulnerable situation of the women.

An IPO may be sought only when the matter is pending investigations
by the police. The filing of a police report of the incidents of domestic violence
is therefore necessary. The police are often frustrated when women withdraw
their reports in an effort to give their marriages another chance. This then
feeds into the less than helpful attitude of some front desk officers when women
come forward to lodge reports. Gender sensitising programmes are crucial in
order to make the DVA work more efficaciously.13

12 Domestic violence means the commission of any of the following acts ; (a) wilfully or
knowingly placing or attempting to place, the victim in fear of physical injury (b) causing
physical injury to the victim by such act which is known or ought to have been known would
result in injury (c) compelling the victim by force or threat to engage in any conduct or act ,
sexual or otherwise, from which the victim has a right to abstain (d) confining or detaining the
victim against her will or (e) causing mischief or destruction or damage to property with intent
to cause or knowing that it is likely to cause distress or annoyance to the victim.
13 Visit www.wccpenang.org to view the Memorandum on the Domestic Violence Act 1994 :
Review and Proposals for Amendments
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2.4 Women in Politics

Currently there are 19 female members and 174 male members in the Parliament
of Malaysia. Women make up only 6% of the members of the State
Assemblies.14

Recently, Indonesia passed legislation to ensure that at least 30% of the
candidates in future general elections must be women.15 Sadly, no such
affirmative action exists here. In fact, the recent amendments to the Elections
Act 1958 may result in a drop in women’s nominations as candidates. The
amendment raised the maximum amounts of deposits that may be levied for
each candidate.

2.5 Child Act 2001 (CA)

This big piece of legislation is an amalgamation of the Juvenile Courts Act
1947, the Women and Girls Protection Act 1973, and the Child Protection Act
1991. All three Acts now stand repealed.

However, certain anomalies still remain from the repealed Acts. There
is still a differentiation between a child in need of care and protection (for
abused children) and children who are in need of protection and rehabilitation
(children exploited for prostitution). Most of the children who have been
prostituted are female, but all children who have been abused, including those
exploited for prostitution need care and protection. This differentiation
perpetuates the myth that the behaviour of a victim of sexual abuse contributes
towards the crime and that they are thereby ‘sullied’ by the crime, and constitutes
de facto discrimination against women.16

14 As at 2000 : Malaysian Information Clearing House On Women Development
15 The Star, 20 February 2003
16 Visit www.wccpenang.org to view a copy of the Memorandum on the Child Bill 2000



The Journal of the Malaysian Bar

(2003) XXXII No 324
Measuring Up To CEDAW :

How Far Short Are Malaysian Laws and Policies ?

2.6 The National Land Code 1965 ‘NLC’

Section 323 of the NLC provides that a person may file a caveat over a piece
of property which is not registered in that person’s name in order to give notice
that the said person has an interest in the property.

It is not uncommon that properties are registered in the sole names of
husbands, though paid for by both the husbands and wives. The wives’ interests
in such properties are not defined in the NLC as a caveatable interest, and the
wives are vulnerable to losing the roofs over their heads as their husbands may
sell the properties without their knowledge or consent.

3. Criminal Laws
3.1 Rape

3.1.1 Rape is a heinous crime and one of the worst forms of violence against
women. However, the definition of rape under s. 375 of the Penal Code ‘PC’
is narrow :- it is a man having sexual intercourse (ie only the insertion of a
penis into a woman’s vagina) with a woman against her will, without her consent
or with her consent but the consent having been obtained under duress,
misconception or under circumstances where she is unable to understand the
nature and consequences of that to which she gives consent.

Insertion of any other parts of a man’s body or objects into any other
orifices of a woman’s body does not constitute rape. These acts of sexual
assault, which may sometimes lead to greater physical injury, implies that they
are less ‘serious’.

The differentiation fails to take into account the impact these acts have
on the survivors, and does not focus on the fact that rapes and other forms of
sexual assault are acts of violence. Sexual intercourse and other sexual acts
are merely the form in which the violence is perpetrated.

The myths that rapes occur due to the way women dress or act, and
‘asked for it’ are sadly, alive and well. As there are no jury trials in Malaysia,
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it is crucial that judges, the police, the medical staff in hospitals and prosecuting
officers are gender sensitised and have an understanding of the dynamics of
rape and sexual assault in order to secure convictions.

3.1.2 Marital rape is not recognised in Malaysia. It is totally anomalous that
whilst a husband may not use domestic violence against his wife, he may rape
her.

3.1.3 The new incest provisions under s. 376A and s. 376B of the PC17 does
not deal satisfactorily with a few issues, not the least of which concerns the
issue of consent. As the overwhelming cases of incest involve females being
the survivors, these provisions discriminate against women.

Due to the familial relationship between the rapist and the survivor,
instances where consent may be deemed vitiated must be adequately provided.
The new provisions have failed to do so. Such provisions are important to
reflect the power imbalances that exist in incest cases, and the opprobrium
with which society must view the breach of the trust that the rapist has
committed against the survivor.18

3.1.4 The requirement of corroboration is often a stumbling block in the proving
of rapes, and is discriminatory against women. In the leading case of Din v
Public Prosecutor, Thomson LP states

‘… the desirability of corroboration … springs … from the nature
of the offence... [and] as to the fact of the offence itself… The

17 s. 376A of the PC ‘A person is said to commit incest if he or she has sexual intercourse with
another person whose relationship to him or her is such that he or she is not permitted, under
law, religion, custom or usage applicable to him or her, to marry the other person.’
s. 376B (1) of the PC ‘ Whoever commits incest shall be punished with imprisonment for a term
not less than six years and not more than twenty years, and shall also be liable to whipping.’
s.376B (2) of the PC ‘It shall be a defence to a charge against a person under this section if it is
proved; (a) that he or she did not know that the person with whom he or she had sexual
intercourse was a person whose relationship to him or her was such that he or she was not
permitted under law, religion, custom or usage applicable to him or her, to marry that person or
(b) that the act of sexual intercourse was done without his or her consent.’
18 Visit www.wccpenang.org to view the Memorandum on Laws Against Incest 2002
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temptations of a woman to exaggerate an act of sexual connection
are well known and manifold.’19

Corroboration is a big stumbling block to overcome when there are few
signs of cuts and bruises; where the defence of consent is raised; when rapes
happen in detention; when the survivor knows the rapist; or where there has
been a long lapse of time between the incident and the making of the police
report. Some countries eg. the United Kingdom and Australia no longer require
that a corroboration warning be given to the juries. It is to be noted that in
Malaysia, jury trials no longer exist. Clearly the gender sensitivity of the judge,
along with his knowledge and understanding of the dynamics of rape is crucial
in his decision to acquit or convict.

Augustine Paul, J opines :
‘A false accusation concerning other offences can just as easily
arise from sexual neurosis, jealousy or fantasy or spite. The
danger is no less hidden in such cases. It may be that such
motives to falsely implicate may have a particular bearing upon
sexual cases, but, surely, this should only mean that the evidence
must be sifted with care, which should, in any event be done in al l
cases.’20 (emphasis added)

3.2 The issue of women who are trafficked does not receive as much
attention in Malaysia as do other issues relating to women. Little is done to
deter the men who visit the brothels. Trafficked women, who are the victims,
may instead be charged with an offence under the Immigration Act 1959/63
for illegal entry and not having a valid work permit.

4. Policies on Women21

In 1989 the National Policy On Women ‘NPOW’ was formulated by the

19 [1964] MLJ 300
20 Augustine Paul, Evidence, Practice and Procedure, 2nd Edition, Malayan Law Journal Sdn
Bhd
21 Aminah Ahmad, Country Briefing Paper, Women In Malaysia, December 1998
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National Advisory Council On The Integration Of Women In Development
‘NACIWID’. Its objectives, as stated in the Sixth Malaysia Plan, are to ensure
equitable sharing in the acquisition of resources and information as well as
access to opportunities and benefits of development, and to integrate women
in all sectors of national development in line with their abilities and needs in
order to improve the quality of life, eradicate poverty, abolish ignorance and
illiteracy, and ensure a peaceful and prosperous nation.

A National Action Plan For The Advancement Of Women ‘NAP’ was
then formulated to put the NPOW in operation. With the incorporation strategies
and programmes contained in the Beijing Platform For Action, the NAP outlines
13 critical areas of concern to be addressed:
i. strengthening the machinery for the advancement of women;
ii. increasing public awareness and sensitivity of government bureaucracy

to women’s issues;
iii. activating non-governmental organisations ‘NGO’s’ to improve the

efficiency and effectiveness of socio-economic programmes;
iv. Women and Health;
v. Women and Education and Training;
vi. Women and Economy;
vii. Women and Law;
viii. Women and Power-Sharing;
ix. Women and the Media;
x. Women and Religion;
xi. Women and Culture;
xii. Women and Sports; and
xiii. Women and Family

In the sixth, seventh and eighth Malaysia Plans, a chapter on Women and
Development have been incorporated. It would appear that these policies have
within their ambit, the plans to gain substantive equality for women. However,
there does not appear to have been an assessment of the efficacy of these
policies.
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Conclusion

Many changes have been brought about in recent years to improve the status
of women in Malaysia. Most recently, it was the amendment of Article 8(2) of
the Constitution. The Guardianship Of Infants Act 1961 was amended to accord
mothers and fathers equal guardianship rights over their children. The Domestic
Violence Act 1994 was enacted to deal with domestic violence, the victims of
which are mostly women and children. The Distribution Act 1958 was amended
so that when a woman died intestate, her husband did not inherit the whole of
her estate to the exclusion of the children of the marriage.

Whilst women’s substantive equality is slowly becoming a reality, the
pace at which change is being brought about must be increased. There is great
resistance from the existing cultural and traditional practices, values and religions.
Men must be persuaded that they are an important agent of change in bringing
about the end of violence against women. Great political will is required to
increase the rate at which substantive equality between the sexes is brought
about. A greater share of the National Budget should be allocated in order to
implement educational and training programmes, to raise awareness, and to
bring about change in the value systems to ensure that women may enjoy in
full their civil, economic, social and political rights.
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THE DEATH PENALTY: UNFAIRNESS, INEQUALITY
AND A CRIME IN ITSELF**

KARPAL SINGH*

The Universal Declaration of Human Rights was adopted and proclaimed by
the United Nations General Assembly Resolution 217A (III) of 10 December
1948.

Article 5 of this declaration categorically states, ‘No one shall be subjected
to torture or to cruel, inhuman or degrading treatment or punishment.’

In the article, ‘The cruel and ever more unusual punishment’ appearing in
the edition of the Economist dated 15 May 1999, according to Amnesty
International, 68 countries had done away with the death penalty for all crimes
and 14 for ordinary crimes, while another 23 had ended it in practice either
having executed no one for at least ten years or having made an international
commitment to suspend further executions. At 105 in 1999, the number of
countries which had ended capital punishment in law or practice exceeded the
90 which retained it, and most of the countries had moratoriums on executions.
Of the 1,625 executions in 1998 recorded by Amnesty International, 80% were
in China (1,067); Congo (100); the United States (68); and Iran (66). However,
Amnesty International believed the actual totals for China, Congo and Iran
were higher than those reported. This article further revealed that in 1998, only
37 of the death penalty countries reported carrying out legal executions. It is
also pointed out in this article that the death penalty remains most entrenched
in East Asia. China alone, it is said, regularly accounts for more executions
than the rest of the world combined. However, the number of executions in
China remains a highly confidential state secret. Interestingly, it was reported
on 7 March this year that China has developed a ‘mobile execution vehicle’ to
make capital punishment easier to deliver. China is also increasingly adopting

* Advocate & Solicitor, Malaysia
** Paper delievered at the 13th Commonwealth Law Conference 2003 in Melbourne,
Australia on 14th April, 2003
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lethal injections as a ‘more humane’ method of carrying out the death sentence.
Special execution vans distribute lethal injections to death-row criminals so
that the Chinese practice of immediately carrying out executions by firing squad
after sentencing can be carried out without the usual trip to the execution
ground. Most Islamic countries in the Middle East also retain the death penalty.
Malaysia and Singapore retain the death penalty and most of those executed
are drug traffickers. It is said the death penalty has been outlawed in European
countries. All 15 members of the European Union have done away with the
death penalty. In the Philippines, 52 people were executed between the
independence of that country in 1946 and 1976.

In Singapore, a mere dot on the world map, according to Amnesty
International, at least 50 executions took place in 1995 and at least 32 in 1996.
According to the Singapore Ministry of Information, 76 people were executed
in 1994.

Thailand had 100 people on death row. Only one person had been executed
since 1987. However, Amnesty International on 21 February this year blamed
the ‘highest levels’ of the Thai Government for encouraging extra-judicial killings
in an anti-drugs crusade that claimed 300 lives in two weeks. A Human Rights
watchdog said in a statement,

‘Encouragement for extra-judicial killings has been given at the highest
level with law enforcement personnel under heavy pressure to produce
results or lose their jobs’.

Thai Prime Minister, Thaksin Shinawatra, had launched the crackdown
dubbed ‘an-eye-for-an-eye’.

Amnesty International called on the Thai Government to immediately set
up an independent investigation into all the deaths adding,

‘Amnesty International calls upon the Thai Government to immediately
send a message to all law enforcement officials that killing of drug or
any other criminal suspects is only acceptable in self-defence.’
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However, with surveys showing 80% of Thais happy with the crackdown,
the Government showed no sign of easing off.

The Government campaign had resulted in a de-facto shoot-to-kill policy
of anyone believed to be involved in the drugs trade with regional rights group,
Forum Asia, perfectly legitimately saying the Government was implementing a
‘reign of terror in which innocent people can become victims of arbitrary arrests
and extra-judicial killings.’

The first question which requires to be addressed is: Is the death penalty
unfair?

The simplistic approach would demand an emphatic ‘Yes’ to the question
as it can be philosophically argued that a person who commits an offence, the
penalty for which is death, cannot be blamed for as God is all-knowing; being
so, He would have to know the impending action of the alleged perpetrator of
an offence even before he has committed it. Accordingly, the offender would
have to carry out his misdeed; otherwise, he would prove God is not all-knowing!

The death penalty cannot be justified because the State has no right to
take a citizen’s life for the simple reason that it did not, in the first place, give
life to the condemned. God did and, therefore, it is only He who can take it in
line with the creed of the Father of the Indian Nation, Mahatma Ghandi, who
wrote in the Haryana, ‘God alone can take life because he alone gives it’.
What, if the State has made a mistake in having taken a life? No criminal
justice system is perfect, being evolved by humans. It is, perhaps, for this
reason that the French Philosopher Voltaire said in his work ‘Zadig’, ‘It is
better to risk saving a guilty man than to condemn an innocent one’. After all,
judges are human, and liable to fall into error. A sentence of death is irreversible.
What would be the remedy in such a situation if the condemned, who has been
executed, is subsequently found to have been innocent! We have not advanced
to that level where a lost soul could be resurrected, not at least after that soul
has had its physical self turned into dust!

Those who justify the death penalty and insist on its retention in law are
the jurists who speak volumes of the deterrent on criminals. It is terror, after
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all, that to a considerable extent, keeps many a would-be criminal at bay.

The late Archbishop of Canterbury, William Temple, explained at length
the justification of punishment in his lecture, ‘The Ethics of Penal Action’ ‘It is
the first moral duty of the country or the State on its behalf to reassert the
broken moral law against the offender who has broken it. It is the first point in
the retributive theology of punishment that the penalty must be visited to the
guilty party.’

India, the largest democracy in the world, retains the death penalty. Section
302 of the Indian Penal Code, enacted in 1860, ordains death or life imprisonment
for murder. So do sections 121, 132, 194, 303, 305, 307 and 396. Incidentally, in
Malaysia and Singapore, the punishment for murder is the mandatory death
penalty. For trafficking in dangerous drugs, the mandatory death penalty was
brought in under Section 39B(2) of the Dangerous Drugs Act of 1952 on 15
April 1983. Prior to this, there was an option of life imprisonment.

It is interesting to note that in England in the 18th century, the death
penalty was provided for numerous specific offences including shooting a rabbit!
In 1908, hanging was abolished in England for children under eighteen years of
age.

However, in Malaysia on 25 August 1977 the High Court, Penang sentenced
a fourteen year old boy to death for possession of a pistol and twenty rounds of
ammunition. This was probably the only case in the Commonwealth where a
minor had been sentenced to death in modern times. To compound the position,
the boy had been tried pursuant to the draconian Essential Security Cases
Regulations of 1975 which provided for a person, regardless of age, to be tried
in accordance with the provisions of the regulations and that the Juvenile Courts
Act would not apply to such a person. These regulations were declared invalid
and unconstitutional by the Privy Council in Teh Cheng Poh @ Char Meh v
Public Prosecutor, Malaysia1 on 11 December 1978 but were swiftly
resurrected by the Malaysian Parliament with the passage of the Emergency
(Essential Powers) Act of 1979.

1 [1980] AC 458.
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This case clearly demonstrated unfairness in the meting out of the
mandatory death sentence on the boy who was charged under the Internal
Security Act with his trial being conducted under the regulations. The boy’s
appeal to the Federal Court2 was dismissed on 4 October 1977. I had defended
this boy and I distinctly remember when sentence of death was pronounced
upon him, he steadfastly held my hand in utter disbelief and fear and asked,
‘Sir, am I going to be hanged?’ An application for leave to appeal to the Privy
Council was, of course, promptly filed. However, a massive signature campaign
to save the boy from the gallows found expression in the King exercising
clemency and commuting the sentence of death to one of the boy being placed
in a centre for rehabilitation of juveniles during the pleasure of the King. Upon
reaching the age of 21, the boy was released. The unfairness to the boy was
manifested in the then Attorney-General, Abdul Kadir, on his return from
overseas publicly confessing he was not aware of the boy having been charged
for the offence which carried the mandatory death sentence! Obviously, the
consent to prosecute the boy had been issued by his subordinate without his
concurrence or knowledge. Then again, had the boy been hanged before the
regulations were declared invalid and unconstitutional in 1978 by the Privy
Council, the danger of perpetuating the death penalty would, clearly, have been
shown to be dangerous, besides showing the Legislature could abet  the Judiciary
to inflict an injustice of the highest proportion on a citizen.

Capital punishment in Britain was abolished in 1965. However, efforts to
have it returned to the statute book have been consistently defeated in the
House of Commons, which goes to show there are segments in society there
who think the return of the death penalty is justified. In Malaysia, the death
penalty appears to be entrenched permanently in the law.3

It is understandable that calls for the death penalty may be perceived to
be justified. In an interesting article, ‘Pondering Death Row’4 John McCormick
begins by saying:

2 Lim Hang Seoh v Public Prosecutor 1977] 1 MLJ 68.
3 The Equality of Mercy, INSAF Volume XIX No.3 at page 68.
4 NEWSWEEK, 2 December, 2002 at page 63.
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‘My Irish cousins think we Americans are a barbaric lot. Why, they ask,
are we so wedded to the death penalty? I used to reply with a certain
distance. I’d explain that barely 1% of US homicides lead to death
sentences, and that polls show 70% of Americans favor the death penalty,
with only 25% opposed. ‘Favor’ is an odd word here because few
Americans like the idea of execution. Our support reflects equal measures
of reluctance and resolution. We tend not to accept that murderers should
escape the fullest consequences of their actions. Our sympathy goes
instead to the victims. For especially heinous crimes, our sense of fairness
(not vengeance) dictates the severest punishment.’

John McCormick concludes thus:

‘I’m not clamoring for mass executions. Still, in cases such as his, 1% of
the time, I have no trouble asking for what seems like justice’.

He was referring to Robert Turner who with two friends masqueraded as
cops to stop a sixteen year old driving to a wedding reception. Bridget Drobney
was raped in a dark cornfield, then stabbed to death as she begged for her life
in screams that turned to bloody gurgles.

John McCormick cannot be blamed for saying:

‘I know some foreign Governments consider the death penalty so ignoble
that they won’t extradite criminals to our courts. But that now strikes me
as too convenient, too blind to the scorn some killers show for innocents.
Those like Turner aren’t just savage; often they take a studied, almost
gleeful pleasure in their work.’

On the 10th of February this year, it was reported the murder of a five
year old girl, found naked, raped and hanging from a tree has left the Pacific
nation of Samoa stunned and demanding the use of its long unused death penalty.
Samoa has not enforced its mandatory death penalty since independence in
1962. Its last execution was in 1951 when it was still ruled by New Zealand.

It is cases of this magnitude which arouse our abhorrence for the crime
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perpetrated and sympathy for the victim, culminating in the drawing of the
conclusion that the death penalty is not that unfair after all. On the other hand,
it cannot be denied that capital punishment is a stark reflection of our predatory
and inhumane make-up. We can pontificate and condemn the death penalty as
a relic of a barbaric age. In fact, following the hanging of Kevin John Barlow
and Geoffrey Brian Chambers in early July of 1986 for drug trafficking, then
Australian Prime Minister Bob Hawke called the double hangings, barbaric.
Malaysian Prime Minister Dr. Mahathir Mohamad retorted, ‘I don‘t accept all
this accusation of being barbaric. We learned all this from Westerners’.

Incidentally, although Australia has abolished the death penalty, two TV
stations there ran polls before the hangings. One channel counted 20,000 viewers
in favour of hanging, 19,000 against; the other, 16,000 for and 12,000 against.

Bob Hawke should be commended for having denounced the hangings of
Barlow and Chambers as barbaric when his daughter Susan had been convicted
on a marijuana charge and another daughter was a heroin addict at the time.

It is argued by moralists that the death penalty, is not just as innocent
persons may be condemned to death and execution of the death penalty is
irreversible. DNA profiles have exonerated many of the condemned in death
rows in the United States. Then again, the judicial system cannot be said to be
foolproof. It is manned by fellow humans who are not infallible. Illinois Republican
Governor, George Ryan, spared all 157 men and women on death row. He was
worried innocent people could be among those who faced execution, particularly
as 13 men who were on death row in Illinois were proven to have been wrongfully
convicted. Irrevocable miscarriages of justice is a potent argument against the
death penalty. There is every possibility, nay a probability, of a person being
hanged for a crime he did not commit. Legal systems are not beyond commission
of error. Infallibility is impossible of attainment. Appeals to higher courts are no
sure antidote for commission of errors by lower courts. Surfacing of evidence
exonerating the condemned takes time during which the irreversibility of
execution of the death sentence will not resurrect those executed. George
Ryan is among nominees for the 2003 Nobel Peace Prize.

What is more interesting is that the State of Texas in early February this
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year announced that it would ignore a World Court order demanding it stay the
executions of two Mexicans. The International Court of Justice at the Hague
had ordered the United States to stay the executions of three Mexicans and
reserved the right to intervene in dozens of other cases. Mexico brought the
World Court case arguing that 54 of its citizens on death row should get retrials.
It accused the United States police of violating an international treaty by failing
to tell the men of their right to consular assistance after being arrested. The
World Court said it acted in three cases where the men were at risk of execution
before the lengthy case was completed.

The US State Department is reviewing the order and has not said whether
Washington will order Texas to stay the executions. The US argues the order
would interfere with its sovereign right to administer criminal justice system.

Gene Acuna, a spokesman for Texas Governor, Rick Perry, says:

‘According to our reading of the law and the treaty, there is no authority
for the Federal Government or this World Court to prohibit Texas from
exercising the laws passed by our legislature.’

Obviously, at least Texas has meant business where the death penalty is
concerned. In February this year, it executed John ‘Jackie’ Elliot, a dual British/
American citizen. He was the 296th inmate executed in Texas since 1982, four
years after the national death penalty ban was lifted by the United States
Supreme Court. The Supreme Court had put a halt to the death penalty in
1972.

Whether the death penalty is just or fair is certainly subjective to each
individual. However, it is the will of the legislature of each country to consider
its necessity. In fact, 38 states in the US have legislation which provides for
juvenile offenders to be subjected to the death sentence.

Mr. McCormick’s article drew flak in the 10 February 2002 issue of
NEWSWEEK. A reader from Singapore, perhaps with persuasiveness of
considerable magnitude argued:
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‘Do we sacrifice the innocent few sentenced to death, as well as their
families, for the sake of putting the guilty majority to death? Is this the
‘sense of fairness’ that John McCormick refers to? In allowing the
imposition of the death penalty, we make way for the possibility of a dual
murder of innocents; the victims and the innocent sentenced to death.
We also allow for twofold suffering; the victims’ families and the families
of the innocent sentenced to death.’

Compelling arguments! Then again, another reader responded as follows:

‘McCormick writes about sympathy and a sense of fairness and goes
into gruesome details about murders to make his point about the death
penalty. What about justice for those who were wrongfully convicted
and behind bars for years? Who missed birthdays and holidays, missed
their kids growing up and their folks growing old? Mass clemency will
not put criminals back in the streets but will prevent more injustice from
happening. To give in to the ‘scorn some killers show for innocents’ is
indeed vengeance. And trying to sustain the death penalty while allowing
that the system does not work (wrongful sentences, race bias, etc) is
what is turning America, a great country, into a nation of Chihuahuas.’

Another philosophical response was that our collective actions should be
an expression not of our basest responses, but our noblest and that we should
respond with humanity to brutes whenever possible, not because we owe it to
them, but because we owe it to ourselves.

Another argument which was put forward was stretching a man’s neck
will not resurrect his victim!

Objectivity in these arguments, of course, must be subject to the caveat
that the victim was not the reader or his kin!

In the interesting article, ‘Where’s the justice in capital punishment? by
Mae Chun5 in relation to the execution of Canadian Joseph Stanley Faulder for

5 New Straits Times, Malaysia 22 June, 1999 at page 12.
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a murder committed in Texas, the following pertinent passage is thought-
provoking:

‘The ordeal, terror, pain and anguish inflicted on Faulder‘s victim 23
years ago is in no way replicated at his own death. Instead, he was first
put to sleep before being injected with a chemical concoction that stopped
his heart. No way did Faulder suffer the way his victim did. Instead, he
had more than two decades to prepare for his appointment with death.
So, where is the justice in capital punishment?’

The unfairness of the death penalty is brought into sharp focus when the
perpetrator of a crime is judged by those who were not from the environment
from birth of those who are judged. The poor biological make-up of a criminal
cannot be brought to bear on him, particularly so when his genes may well
contribute to his propensity to crime for which he cannot be blamed. Can he be
blamed for saying in desperation that it was, after all, an act of God! Is he, in
effect, being judged by his peers? Isn‘t inequality implicit? Then again, the
ability, or rather the inability, to obtain legal representation of quality may affect
the final outcome which involves the supreme penalty of death. The provision
for assignment of defence counsel in capital cases at the expense of the State
does not give an accused his right to be defended by counsel of his choice
which most constitutions make provision for.

In the past, Amnesty International reports have reflected that the wealthy,
the politically well-connected and members of dominant racial and religious
groups, are far less likely to be sentenced to death than the poor, supporters of
the opposition and members of minority groups, in defiance of the constitutional
guarantee that all persons are equal before the law and entitled to the equal
protection of the law.6

Malaysia is bent on perpetuating the death penalty. As far back as August,
1983 the Attorney-General’s Chambers urged the mass media to play up
executions as a deterrent. A Malaysian Deputy Home Minister was quoted as
saying,

6 The Equality of Mercy, INSAF Volume XIX No. 3 at page 70.
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‘The problem with the hanging process is that we have to go through the
ritual of appeal. That can take two years. I wish the Pardons Board
would make faster decisions so that we can start hanging them. We plan
to hang a person a week.’7

Is the imposition of the death penalty by the State a crime in itself? Does
the judicial stamp take away from it the criminality the State is imposing on its
citizen? The judicial taking of life has been described as, ‘the pre-meditated
and most diabolical of murders.’

But then, isn’t it a necessity and relative to the time? The Japanese judiciary
as far back as 1948, when upholding the constitutionality of the death penalty,
observed that the Constitution of Japan,

‘should not be regarded as eternally approving the death penalty. A nation’s
culture develops to a high degree, and as a peaceful society is realised on
the basis of justice and order, and if a time is reached when it is not felt
necessary for the public welfare to prevent crime by the menace of the
death penalty, then both the death penalty and cruel punishments will
certainly be eliminated because of the feelings of the people.’

The constitutional validity of the sentence of death has been challenged in
Malaysia. In Public Prosecutor v Lau Kee Hoo,8 a five man Bench of the
Federal Court, the highest court in the land, ruled that the death penalty was
constitutional. This was the first time a challenge on the constitutionality of the
death sentence had been mounted in Malaysia. In this case, the respondent
had been charged with having under his control in a security area without
lawful excuse or authority ammunition contrary to section 57 (1) of the Internal
Security Act 1960 (ISA) which carries a mandatory death sentence. I had
raised a preliminary point at the commencement of the trial contending the
mandatory death penalty was unconstitutional. Subsequently, the Attorney-
General suggested that the matter be referred to the Federal Court. The question
of law posed to the Federal Court was:

7 TIME MAGAZINE 5 August 1985.
8 [1984] 1 MLJ 110
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‘Whether or not the mandatory death sentence provided under section
57(1) of the Internal Security Act, 1960 is ultra vires and violates articles
5(1), 8(1) and 121(1) of the Federal Constitution.’

The Federal Court on 25 October 1982 held it was clear from Article 5(1)
of the Federal Constitution9 that the constitution itself envisages the possibility
of Parliament providing for the death penalty. The Court went on to hold that
capital punishment was not unconstitutional per se. In their judicial capacity
judges were in no way concerned with arguments for or against capital
punishment. Capital punishment was a matter for Parliament. It was not for
judges to adjudicate upon its wisdom, appropriateness or necessity if the law
prescribing it was validly made. The Court went on further to hold there was
nothing unusual in a capital sentence being mandatory and indeed its efficacy
as a deterrent may to some extent be diminished if it is not.

In the event, the question posed to the Federal Court was answered in the
negative.

The appellant Lau Kee Hoo was convicted and sentenced to death at his
trial. On appeal to the Federal Court, once again, the constitutionality of the
death penalty was re-agitated.10 Once again, a five-man Bench of the Federal
Court ruled on 20 December, 1983 that Parliament had the plenary powers to
enact capital punishment, in particular under the Internal Security Act; the
authority to enact the law, as a constitutional matter, had never been in doubt.

In delivering the earlier judgment of the Federal Court, Suffian Lord
President on 25 October, 1982 said:

Article 5(1)
‘First, we considered the argument based on Article 5(1), which provides:

‘No person shall be deprived of his life…save in accordance with the
law.’

9 Art 5(1) reads: ‘No person shall be deprived of his life or personal liberty save in accordance
with law.’
10 [1984] 1 MLJ 110.
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‘Thus it will be seen that the Constitution itself envisages the possibility
of Parliament providing for the death penalty, so it is not necessarily
unconstitutional. That this is so is fortified by reference to Article 42
which deals with the power of the Yang Dipertuan Agong [King], a Ruler
and Governor to grant pardons, reprieves and respites. There is a campaign
inspired from some Western countries to abolish the death penalty on the
ground that it is cruel, but there is no provision in our constitution
corresponding to Article VIII of the American Constitution prohibiting
‘cruel and unusual punishment’ nor similar to the provision contained in
section 2(b) of the Constitution of Trinidad and Tobago which was
considered by the Privy Council in Michael de Freitas v Benny. Nor
does our Constitution contain any provision prohibiting ‘torture or inhuman
or degrading punishment’ like section 60 of the Constitution of
Rhodesia and Nyasaland which was considered by the Privy Council
in Runyowa v The Queen.

‘Mr Karpal Singh did not, however, seek to argue that the penalty in
question was cruel or unusual, or was tantamount to torture, or was
inhuman or degrading; but simply because, as earlier stated, it was said
to contravene certain provisions of our constitution. In parenthesis, it
may be remarked that one would not expect Parliament to countenance
torture or any punishment that is inhuman or degrading; that as regards
the death penalty which has existed here for well over a century, while it
may be regarded as cruel in certain other countries, public opinion here is
not quite ready to follow suit as far as certain grave offences are
concerned, though it might do so in future; and that if the fathers of our
Constitution had desired to abolish it, they would have said so in the
clearest of language.

‘The ISA is legislation against subversion expressly authorized by Article
149 of the Constitution, Mr.Karpal Singh conceded that the Act was
constitutional. That being so, we cannot see how it can be said that the
impugned section is invalid as being contrary to Article 5(1), because
the Article itself expressly provides that any provision of law enacted
under the Article is valid  ‘notwithstanding that it is inconsistent with
Article 5’.
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‘It was however argued that the law authorized by the Article must, as
stated in the Article, be one ‘designed to stop or prevent that action’
meaning subversive action of the kind listed in Clause (1) of the Article,
that for instance a person might be subjected to preventive detention;
that the action of which the respondent was accused had taken place;
that therefore, there was no question of preventing or stopping it, and
that if at all he should be proceeded against not under the ISA but under
other laws.

‘In our judgment, there is no merit in this argument. True, the ISA is
designed to stop or prevent subversive action, but as the whole of it is
valid and is still in force, it can be used as authority for prosecuting persons
who have committed acts made criminal by the Act, not only for stopping
or preventing such acts. In any event, what better way is there of
preventing similar acts than by prosecuting offenders such as the
respondent?

‘Mr Karpal Singh submitted that we should follow the minority judgment
of Bhagwati J in Bachan Singh v State of Punjab, who ruled that section
302 of the Indian Penal Code (dealing with murder), in so far as it provides
for the imposition of the death penalty for that crime as an alternative to
life imprisonment, is ultra vires and void, being violative, he said, of Articles
14 and 21 of the Indian Constitution, ‘since it does not provide any
legislative guidelines as to when life should be permitted to be extinguished
by imposition of death sentence.’ The learned judge gave his detailed
reasons two years later in August, 1982, according to a newspaper report
produced by Mr Karpal Singh. One of the reasons highlighted was that
as the law gave no guidelines, it operated arbitrarily; and that a bench of
even the Supreme Court might in aparticular case affirm it, while the
same Court differently constituted might not. ‘The three worst judges in
this respect were Justices Vaidyalingam, Dua and Alagiriswamy, all now
retired.’ According to the newspaper report,

‘The judgment was a long essay (174 pages) quoting ancient Indian
classics, Jayaprakash Narayan, and a number of world thinkers and
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writers from all times. It juxtaposed the standard arguments or
retentionists and abolitionists, siding passionately with the latter.’

‘In our view, that case can be distinguished because there the court was
dealing with law that provides for two alternative penalties, namely, death
or life imprisonment, whereas here we dealing with law that provides for
a mandatory death sentence.

‘In any event, we respectfully prefer the view of the majority (four judges)
to the contrary, that the death penalty under section 302 of the Indian
Penal Code did not contravene Articles 19 and 21 of the Constitution.

‘For this purpose, it is enough to reproduce only Clause (1) of Article 19,
which reads:

 ‘19(1), All citizens shall have the right -
(a) to freedom of speech and expression;
(b) to assemble peaceably and without arms;
(c) to form associations or unions;
(d) to move freely throughout the territory of India;
(e) to reside and settle in any part of the territory of India;
(f) …; and
(g) to practise any profession, or to carry on any occupation, trade or

business.’

‘Article 21 is approximately the same as ours, and reads:

‘No person shall be deprived of his life or personal liberty except according
to procedure established by law.’

‘Next, Mr Karpal Singh brought to our attention another Indian case, in
which according to a cutting from the Indian Express of 13 November,
1980 one Mithu, a person who apparently while already in prison for life,
committed murder and was sentenced to death, moved the Supreme
Court to declare unconstitutional the provision which makes death a
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mandatory sentence for murder committed by a life convict. His counsel,
Mr R K Jain, contended that this provision was unconstitutional as the
State has no power to kill its citizens, no procedure was envisaged for
the trial, that a mandatory death sentence violated the rule of law and
that murder by a life convict did not mean that the prisoner could not be
reclaimed, and moreover the State‘s share in the crime (by not keeping
offensive weapons away from the prisoner) was ignored. As the death
sentence here is mandatory, like the death sentence under section 57(1)
of ISA, Mr Karpal Singh suggested that we should await the decision of
the Indian Supreme Court before making up our mind.

‘With respect, we declined to do so, because first there is no knowing
how long we would have to wait and, secondly, we should decide cases
before us in the light of our own constitution, our own laws and the
conditions in our own country which are not necessarily the same as
conditions in other countries.

‘Moreover, as the late H.T. Ong, CJ said at page 141 in Karam Singh v
Menteri Hal Ehwal Dalam Negeri in which conflicting opinions of Indian
courts were cited and considered:

‘… in my humble opinion … Indian judges, for whom I have the highest
respect, impress me as indefatigable idealists’

Article 8(1)

‘Next, we considered the argument based on Article 8(1), which reads
as follows:

 ‘All persons are equal before the law and entitled to the equal protection
of the law.’

‘Mr Karpal Singh argued that a person found in unlawful possession of
ammunition might be charged under the Arms Act, 1960, which by section
8 provides for a maximum penalty of imprisonment for seven years or a
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fine of $10,000 or both, or under section 57(1) of the ISA; and it was said
that by charging the respondent under the ISA, the Attorney-General
had deprived him of the protection of equality before the law guaranteed
by Article 8(1).

‘It is now beyond dispute in the light of Article 145(3) and Teh Cheng
Poh v Public Prosecutor that the Attorney-General has complete
discretion whether to charge the respondent under one or other law.

‘As regards the question whether or not a mandatory death sentence is
constitutional in the light of Article 8, we would respectfully follow the
reasoning of Lord Diplock when delivering the judgment of the Privy
Council in appeals from Singapore (Ong Ah Chuan v Public Prosecutor
& Koh Chai Cheng v Public Prosecutor) holding that the mandatory
death sentence for trafficking in heroin exceeding 15 grammes contrary
to section 3 of the Singapore Dangerous Drugs Act, 1973 was
constitutional and not contrary to Article 9(1) and 12(1) of the Singapore
Constitution, which are in pari materia with our Articles 5(1) and 8(1).
We reproduce below relevant extracts from that judgment:

‘Finally their Lordships will deal with the contention that the mandatory sentence

of death upon conviction for trafficking in more than 15 grammes of diamorphine

(heroin) is contrary to the Constitution …

‘It was not suggested on behalf of the appellants that capital punishment is

unconstitutional per se. Such an argument is foreclosed by the recognition in

Article 9(1) of the Constitution that a person may be deprived of life ‘in accordance

with law’. As their Lordships understood the argument presented to them on

behalf of the appellants, it was that the mandatory nature of the sentence, in the

case of an offence so broadly drawn as that of trafficking created by section 3 of

the Drugs Act rendered it arbitrary since it debarred the court in punishing

offenders from discriminating between them according to their individual

blameworthiness. This, it was contended, was arbitrary and not ‘in accordance

with law’ as their Lordships have construed that phrase in Article 9(1);

alternatively it offends against the principle of equality before the law entrenched

in the Constitution by Article 12(1), since it compels the court to condemn to the
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highest penalty of death an addict who had gratuitously supplied an addict

friend with 15 grammes of heroin from his own private store, and to inflict a

lesser punishment upon a professional dealer caught selling for distribution to

many addicts a total of 14.99 grammes.

‘Their Lordships would emphasise that in their judicial capacity they are in no

way concerned with arguments for or against capital punishment or its efficacy

as a deterrent to so evil and profitable a crime as trafficking in addictive drugs.

‘Whether there should be capital punishment in Singapore and, if so, for what

offences are questions for the legislature of Singapore.

‘All criminal law involves the classification of individuals for the purpose of

punishment since it affects those individuals only in relation to whom there

exists a defined set of circumstances - the conduct and, where relevant, the state

of mind that constitute the ingredients of an offence. Equality before the law and

equal protection of the law require that like should be compared with like. What

Article 12(1) of the Constitution assures to the individual is the right to equal

treatment with other individuals in similar circumstances. It prohibits laws which

require that some individuals within a single class should be treated by way of

punishment more harshly than others, it does not forbid discrimination in punitive

treatment between one class of individuals and other class in relation to which

there is some difference in the circumstances of the offence that has been

committed.

‘The discrimination that the appellants challenge in the instant cases is

discrimination between class and class: the imposition of a capital penalty upon

that class of individuals who traffic in 15 grammes of heroin or more and the

imposition of a penalty, severe though it may be, which is not capital, upon that

class of individuals who traffic in less than 15 grammes of heroin.  The dissimilarity

in circumstances between the two classes of individuals lies in the quantity of

the drug that was involved in the offence.

‘The question whether the dissimilarity in circumstances justifies any

differentiation in the punishment imposed upon individuals who fall within one
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class and those who fall within the other, and, if so, what are the appropriate

punishments for each class, are questions of social policy. Under the Constitution,

which is based on the separation of powers, these are questions which it is the

function of the legislature to decide, not that of the judiciary. Provided that the

factor which the legislature adopts as constituting the dissimilarity in

circumstances is not purely arbitrary but bears a reasonable relation to the

social object of the law, there is no inconsistency with Article 12(1) of the

Constitution.

‘The social object of the Drugs Act is to prevent the growth of drug addiction in

Singapore by stamping out the illicit drug trade and, in particular, the trade in

those most dangerously addictive drugs, heroin and morphine. The social evil

caused by trafficking which the Drugs Act seeks to prevent is broadly

proportional to the quantity of addictive drugs brought on to the illicit market.

There is nothing unreasonable in the legislature’s holding the view that an illicit

dealer on the wholesale scale who operates near the apex of the distributive

pyramid requires a stronger deterrent to his transactions and deserves more

condign punishment than do dealers on a smaller scale who operate nearer the

base of the pyramid. It is for the legislature to determine in the light of the

information that is available to it about the structure of the illicit drug trade in

Singapore, and the way in which it is carried on, where the appropriate quantitative

boundary lies between these two classes of dealers. No plausible reason has

been advanced for suggestion that fixing a boundary at transaction which involve

15 grammes of heroin or more is so low as to be purely arbitrary.

‘Wherever a criminal law provides for a mandatory sentence for an offence,

there is a possibility that there may be considerable variations in moral

blameworthiness, despite the similarity in legal guilt of offenders upon whom

the same mandatory sentence must be passed. In the case of murder, a crime that

is often committed in the heat of passion, the likelihood of this is very real: it is,

perhaps more theoretical than real in the case of large scale trafficking in drugs,

a crime of which the motive is cold calculated greed. But Article 12(1) of the

Constitution is not concerned with equal punitive treatment for equal moral

blameworthiness, it is concerned with equal punitive treatment for similar legal

guilt.
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‘In their Lordships’ view, there is nothing unconstitutional in the provision for a

mandatory death penalty for trafficking in significant quantities of heroin and

morphine. The minimum quantity that attracts the death penalty is so high as to

rule out the notion that it is the kind of crime that might be committed by a good

Samaritan out of the kindness of the heart as was suggested in the course of

argument. But if by any chance it were to happen, the prerogative of mercy is

available to mitigate the rigidity of the law and is the long-established

constitutional way of doing so in Singapore as in England.

‘In the instant case, the law required that sentences of death should be imposed.

There is no substance in the contention that the requirement of the law is

inconsistent with the Constitution. The appeals must be dismissed. (pages 71 to

73).’11

The Federal Court went on to conclude as follows:

1. Capital punishment is not unconstitutional per se;
2. In their judicial capacity, judges are in no way concerned with arguments

for or against capital punishment. Capital punishment is a matter for
Parliament. It is not for judges to adjudicate upon its wisdom,
appropriateness or necessity if the law prescribing it is validly made;

3. All criminal law involves the classification of individuals for the purposes
of punishment;

4. Equality before the law and equal protection of the law require that like
should be compared with like. What our Article 8(1) assures to the individual
is the right to equal treatment with other individuals in similar
circumstances. It prohibits laws which require that some individuals within
a single class should be treated by way of punishment more harshly than
others;

5. Everybody charged under section 57(1) of the ISA is liable to the same
punishment. Therefore, it is not discriminatory;

6. It is the function of the legislature, not judiciary, to decide the appropriate
punishment for persons charged under the ISA and the Arms Act;

7. Provided that the factor which Parliament adopts as constituting the

11 Public Prosecutor v Lau Kee Hoo [1983] 1 MLJ 157 at pages 159-162
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dissimilarity in circumstances which justifies dissimilairity in punitive
treatment is not purely arbitrary but bears a reasonable relation to the
object of the law, there is no inconsistency with Article 8(1); and

8. Article 8(1) is concerned with equal punitive treatment for equal moral
blameworthiness.

In Runyowa v The Queen,12 an appeal from Rhodesia and Nyasaland,
the constitutionality of the death penalty prescribed by section 33A(1) of the
Law and Order Maintenance Act, 1960, as amended for certain types of arson,
was in question. Lord Morris, delivering the judgment of the Privy Council,
remarked:

‘A legislature must assess the situations which have arisen or which
may arise and form a judgment as to what laws are necessary and
desirable for the purposes of maintaining peace, order and good
government. It can hardly be for the courts, unless clearly so empowered
or directed, to rule as to the necessity or propriety of particular legislation.
If once laws are validly enacted, it is not for the courts to adjudicate
upon their wisdom, their appropriateness, or the necessity for their
existence.’13

A similar challenge as to the constitutionality of the death sentence has
been mounted in India.

In Jagmohan Singh v State of U.P.14, the Supreme Court held the death
sentence was not unconstitutional. The Court held that the penalty under section
302 of the Penal Code was not violative of Article 14,15 on the ground that
unguided and uncontrolled discretion is given to judges to impose capital
punishment or imprisonment for life; if the law has given to the judge a wide
discretion in the matter of sentence to be exercised by him after balancing all
the aggravating and mitigating circumstances of the crime, it would be impossible

12 [1967] AC 26
13 Ibid, at page 49
14 AIR 1973 SC 947
15 Art 14 reads: ‘The State shall not deny to any person equality before the law or equal
protection of the laws within India.’
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to say that there would be at all any discrimination since the facts and
circumstances of one case can hardly be the same as the facts of another.

The court went on to hold, the death sentence was not unconstitutional on
the ground that no procedure was laid down by the law for determining whether
the sentence of death or something less was appropriate in the case.

The Court observed, sentence follows conviction; it was true that no formal
procedure for producing evidence with reference to sentence is specifically
provided. The reason is that relevant facts and circumstances impinging on the
nature and circumstances of the crime are already before the Court. Where
counsel addresses the Court with regard to the character and standing of the
accused, they are duly considered by the Court unless there is something in the
evidence itself which belies him or the public prosecutor for the State challenges
the facts.

If the matter is relevant and essential to be considered, there is nothing in
the Criminal Procedure Code which prevents additional evidence being taken.
The Court is principally concerned with the facts and circumstances, whether
aggravating or mitigating, which are connected with the particular crime under
inquiry. All such facts and circumstances are capable of being proved in
accordance with the provisions of the Indian Evidence Act in a trial regulated
by the Criminal Procedure Code. The trial does not come to an end until all the
relevant facts are proved and counsel on both sides have an opportunity to
address the Court. The only thing that remains is for the judge to decide on the
guilt and the punishment and that is what sections 308(2) and 309(2) Criminal
Procedure Code purport to provide for.

These provisions are part of the procedure established by law. Hence,
the death sentence imposed after trial in accordance with the procedure
established by law is not unconstitutional under Article 21.16 The Court went
on to hold murder was premeditated and motivated by ill-feeling nurtured years
and imposed sentence of death on the appellant.

16 Art 21 reads: ‘No person shall be deprived of his life or personal liberty except according to
procedure established by law.’
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In Rajendra Prasad v State of U.P.,17 the constitutionality of the death
penalty was once again upheld followed by Bachan Singh v State of Punjab,18

which did likewise. The Supreme Court, in the former case, said:

‘Special reasons necessary for imposing death penalty must relate, not
to the crime as such but to the criminal. The crime may be shocking and
yet the criminal may not deserve death penalty. The crime may be less
shocking than other murders and yet the callous criminal, eg lethal
economic offender, may be jeopardizing societal existence by his act of
murder. Likewise, a hardened murderer or dacoit or armed robber who
kills and relishes killing and raping and murdering to such an extent that
he is beyond rehabilitation within a reasonable period according to current
psychotherapy or curative techniques, may deserve the terminal sentence.
Society survives by security for ordinary life. If officers enjoined to
defend the peace are treacherously killed to facilitate perpetuation of
murderous and often plunderous crimes social justice steps in to demand
death penalty dependant on the totality of circumstances.’

There is a divinity in every man and no one is beyond redemption. But the
death penalty, still in our Code, is the last step in a narrow category where,
within a reasonable spell, the murderer is not likely to be cured and tends to
murder others, even within the prison, or immediately on release, if left alive.
The patience of society must be tempered by the prudence of social security
and that is the limited justification for deprivation of fundamental rights by
extinguishment of the whole human being. The extreme penalty can be invoked
only in extreme situations.

It is illegal to award capital sentence without considering the correctional
possibilities inside prison. Anger, even judicial anger, solves no problems but
creates many.

A family feud, an altercation, a sudden passion, although attended with
extraordinary cruelty, young and malleable age, reasonable prospect of

17 AIR 1979 SC 916.
18 AIR 1980 SC 898
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reformation and absence of any conclusive circumstance that the assailant is a
habitual murderer or given to chronic violence these catena of circumstances
bearing on the offender call for the lesser sentence.19

In Bachan Singh v State of Punjab20 the majority (Bhagwati J dissenting)
observed:

The chief arguments of the Abolitionists, which have been substantially
adopted by the learned counsel for the petitioners, are as under:

(a) The death penalty is irreversible. Decided upon according to fallible
processes of law by fallible human beings, it can be - and actually
has been - inflicted upon people innocent of any crime; and

(b) There is no convincing evidence to show that the death penalty
served any penological purpose.

(i) Its deterrent effect remains unproven. It has not been shown
that incidence of murder has increased in countries where the
death penalty has been abolished, after its abolition. Retribution in
the sense of vengeance, is no longer an acceptable end of
punishment.

(ii) On the contrary, reformation of the criminal and his rehabilitation
is the primary purpose of punishment. Imposition of the death
penalty nullifies that purpose.

(c)  Execution by whatever means and for whatever offence is a cruel,
     inhuman and degrading punishment.

It is proposed to deal with these arguments, as far as possible, in their
serial order.

19 Supra, n 17 at pages 917-918
20 Supra, n 18
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Regarding (a): It is true that death penalty is irrevocable and a few
instances can be cited, including some from England of persons who after
conviction and execution for murder, were discovered to be innocent. But this,
according to the Retentionists is not a reason for abolition of the death penalty,
but an argument for reform of the judicial system and the sentencing procedure.
Theoretically, such errors of judgment cannot be absolutely eliminated from
any system of justice, devised and worked by human beings, but their incidence
can be infinitesimally reduced by providing adequate safeguards and checks.
We will presently see. While dealing with the procedural aspect of the problem,
that in India, ample safeguards have been provided by law and the Constitutions
which almost eliminate the chances and executed for a capital offence.

Regarding (b): Whether death penalty serves any penological purpose.
Firstly, in most of countries in the world, including India, a very large segment
of the population, including notable penologists, judges, jurists, legislators and
other enlightened people still believe that death penalty for murder and certain
other capital offence does serve as a deterrent, and a greater deterrent than
life imprisonment. We will set out very briefly, by way of sample, opinions of
some of these distinguished persons.

In the first place, we will notice a few decision of Courts wherein the
deterrent value of death penalty has been judicially recognised.

In Paras Ram v State of Punjab S.L.P. (Crl.) Nos. 689 & 678 of 1973,
decided on 9 October, 1973 the facts were that Paras Ram, who was a fanatic
devotee of the Devi, used to hold Satsangs at which bhajans were sung in
praise of the Goddess. Paras Ram ceremonially beheaded his four-year-old
boy at the crescendo of the morning bhajan. He was tried, convicted and
sentenced to death for the murder. His death sentence was confirmed by the
High Court. He filed a petition for grant of special leave to appeal to this Court
under Article 136 of the Constitution. It was contended on behalf of Paras
Ram that the very monstrosity of the crime provided proof of his insanity
sufficient to exculpate the offender under section 84 Indian Penal Code or
material for mitigation of the sentence of death. V R Krishnan Iyer J speaking
for the Bench, to which one of us (Sarkaria J) was a party, refused to grant
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special leave and summarily dismissed the petition with these observations:

‘The poignantly pathologist grip of macabre superstitions on some crude
Indian minds in the shape of desire to do human and animal sacrifice, in
defiance of the scientific ethos of our cultural heritage and the scientific
impact of our technological century, shows up in crimes of primitive
horror such as the one we are dealing with now, where a blood curdling
butchery of one’s own beloved son was perpetrated, aided by other
‘pious’ criminals, to propitiate some bloody-thirsty delay. Secular India,
speaking through the court, must administer shock therapy to such anti-
social ‘piety’ when the manifestation is in terms of inhuman and criminal
violence. When the disease is social, deterrence through court sentence
must, perforce, operate through the individual culprit coming up before
court. Social justice has many facets and judges have a sensitive, secular
and civilising role in suppressing grievous injustice to humanist values by
inflicting condign punishment on dangerous deviants.’ (emphasis added).

Another well-known penologist, Isaac Ehrlich, has also made a study of
the deterrent effect of capital punishment. The result of his study was published
in the American Economic Review in June, 1975. He included a specific test
for the presence of a deterrent effect of capital punishment to the results of
earlier studies. Messinger and Bittner in their Review Year-Book, have
mentioned that Ehrlich has in his study claimed to identify a significant reduction
in the murder rate due to the use of capital punishment. A version of his study
is said to have been filed with the United States Supreme Court, in the case of
Fowler v North Carolina.

In 1975, Robert Martinson, a sociologist published the results of a study
he had made in New York regarding the rehabilitation of prisoners. Among the
conclusions he drew:

‘The prison which makes every effort at rehabilitation succeeds no better
that the prison which leaves its inmates to rot. The certainty of punishment,
rather than the severity, is the most effective crime deterrent. We should
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make plain prisons exist to punish people for crimes committed.’21

Many judges, especially in Britain and the United States, where rising
crime rates are the source of much public concern, have expressed grave
doubts about the wisdom of the view that reform ought to take priority in
dealing with offenders. They have argued that ‘the courts must reflect a public
abhorrence of crime and that justice demands that some attempt be made to
impose punishment fitting to the crime.’22

In Machhi Singh v State of Punjab,23 the Supreme Court held the
extreme penalty of death need not be inflicted except for gravest cases of
extreme culpability. It held life punishment was the rule and the death sentence
the exception. Thakkar J said in this case:

‘Protagonists of the ‘an eye for an eye’ philosophy demand ‘death for
death’. The ‘humanists’ on the other hand press for the other extreme
viz., ‘death-in-no-case’. A synthesis has emerged in ‘Bachan Singh v.
State of Punjab’, (1980) 2 SCC 684: (AIR 1980 SC 898) wherein the
‘rarest-of-rare-cases’ formula for imposing death sentence in a murder
case has been evolved by this Court.’

There has since been a consistent trend in India to apply the ‘rarest-of-
rare cases’ formula.

In Surja Ram v State of Rajasthan,24 in applying the rarest-of-rare-
cases formula, the Supreme Court in a multiple murder held the death sentence
was justified. In doing so, the Court had occasion to state:

‘Such murders and attempt to commit murders in a cool and calculated
manner without provocation cannot but shock the conscience of society
which must abhor such heinous crimes committed on helpless innocent
persons. Punishment must also respond to society‘s cry for justice against

21 Encyclopaedia Britannica 1978, Book of the Year at pages 593-594.
22 Ibid, at p 912-921
23 AIR 1983 SC 957
24 AIR 1997 SC 18
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the criminal. While considering the punishment to be given to the accused,
the Court should be alive to not only the right of the criminal to be awarded
a just and fair punishment by administering justice tempered with such
mercy as the criminal may justly deserve, but also to the rights of the
victims of the crime to have the assailant appropriately punished and
society‘s reasonable expectation from the Court for the appropriate
deterrent punishment conforming to the gravity of the offence and
consistent with public abhorrence for the heinous crime committed by
the accused. On the facts and circumstances of the case, we are of the
view that the crime committed by the accused falls into the category of
rarest -of-rare cases for which the extreme penalty of death is justified.’

In State of Haryana v Nirmal Singh,25 the Punjab and Haryana High
Court, in a case where the accused persons committed murder of the deceased
and four members of his family in premeditated and calculated manner through
infliction of injuries on the person of the deceased which showed that both the
accused were men of high depravity and criminality denude of human
compassion, held the case fell into the category of rarest-of-rare cases and
imposed the death sentence. The court observed:

‘Upon taking an overall global view of all the circumstances in the light
of the proposition that when life imprisonment appears to be an altogether
inadequate punishment having regard to the relevant circumstances of
the crime, the option to impose sentence of imprisonment for life cannot
be senselessly exercised and after according full weightage to the
mitigating circumstances and drawing up a just balance between the
aggravating and mitigating circumstances, we feel that the death sentence
will be the only sentence that will meet the ends of justice.

‘Award of imprisonment for life will be no imprisonment indeed because
we know that after earning remissions and paroles, a person hardly
spends 10 years both day and night in the four walls of the jail.’26

25 1999 Cri L. J. 662
26 Ibid, at page 680
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Both Nirmal Singh and his brother, who was charged together with him, were
sentenced to death. Nirmal Singh‘s case proceeded to the Supreme Court.27

The sentence of death of Dharampal was confirmed but the sentence of death
on the co-accused, his brother, Nirmal Singh, was commuted to imprisonment
for life having regard to the role he played in the incident.

In State of Rajasthan v Baisakha,28 the accused killed his wife, her
mother and another person and further injured two children. The accused was
a young man of 20 years and could be said to have been emotionally enraged
being deprived of the company of his wife. The Rajasthan High Court held the
ends of justice would be served, having regard to the circumstances, by imposing
life imprisonment.

In Om Prakash v State of Haryana,29 the Court had once again to balance
aggravating and mitigating circumstances. The accused was a member of a
Para-Military Force. He killed seven members of a family in a pre-planned
murder. He was 23 years old at the time and had no previous convictions.
However, the accused and his family members had suffered agony at the
hands of the family of the victims:- the accused having a cause to be aggrieved
for injustice meted out to his family members. The Court held the case was not
a rarest-of-rare case and commuted the sentence of death to one of life
imprisonment. The Court had occasion to say:

‘Considering the aforesaid background of the matter, the question, would
be whether the case of the appellant could be one of the rarest cases so
that the death sentence is required to be imposed. In our view, even
though this is a gruesome act on the part of the appellant, yet it is a result
of the human mind going astray because of constant harassment of the
family members of the appellant as narrated above. It could be termed
as a case of retribution or act for taking revenge. No doubt, it could not
be a justifiable act at all, but the accused was feeling morally justifiable
on his part. Hence, it would be difficult to term it as the ‘rarest-of-the

27 Nirmal Singh v State of Haryana 1999 Cri L. J. 1836
28 1999 Cri L. J. 1399
29 AIR 1999 SC 1332
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rare cases’.

Further, this is not a crime committed because of lust for wealth or women.
That is to say, the murders are neither for money such as extortion, dacoity or
robbery; nor even for lust or rape; it is not an act of an anti-social element,
kidnapping and trafficking in minor girls or of an anti-society element dealing in
dangerous drugs which affects the entire moral fibre of society and kills a
number of persons; nor is it a crime committed for power or political ambitions
or part of organised criminal activities. It is a crime committed by the accused
who had a cause to feel aggrieved for injustice meted out to his family members
at the hands of the family of the other party who, according to him, were
strong enough physically as well as economically and having influence with the
authority which was required to protect him and his family. The bitterness
increased to a boiling point and because of the agony suffered by him and his
family members at the hands of the other party and for not getting protection
from the police officers concerned or total inaction despite written prayers
goaded or, compelled the accused to take the law into his own hands which
culminated in the gruesome murders; may be his mind got derailed off the
track and went astray or beyond control because of extreme mental disturbances
for the constant harassment and disputes. Further, considering the facts and
circumstances, it cannot be said that he would be a menace to society, there is
no reason to believe he cannot be reformed or rehabilitated and that he is likely
to commit criminal acts of violence as would constitute a continuing threat to
society. He was working in B.S.F. as a disciplined member of the Armed
Forces aged about 23 at the relevant time, having no criminal antecedent. ‘30

In State of Orissa v Dayamidhi Bisoi,31 the Orissa High Court, after
reviewing the previous Supreme Court cases on the issue, confirmed the
sentence of the death imposed on an accused who was involved in a murder
and robbery case resulting in triple murders which were pre-meditated. The
accused had propensity to commit murders while committing robbery. Further,
the manner in which the murders were committed was atrocious and shocking
and not even the slightest remorse or repentance was shown by the accused

30 Ibid, at page 1339
31 [2003] Cri. L. J. 123
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resulting in the case falling within the category of rarest-of-rare-cases.

Perhaps, the Indian Supreme Court‘s lead in imposing the death penalty
in the rarest-of-rare cases has to be the acceptable, though grudging,
compromise.
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THE FREEDOM OF RELIGION IMPASSE AND POWERS
OF THE HIGH COURT1

SALBIAH AHMAD *

Introduction

Malaysian laws do not criminalise those who convert to Islam. State laws
however have criminal law provisions on conversion out of Islam.

Muslims who are no longer Muslims face criminal sanctions, fines and
rehabilitation under present state (Islamic) laws. Muslims who are deemed
deviants by state law (and allegedly their ‘Muslim-ness’ is in doubt) also face
criminal sanctions. In addition, the Parti Se-Islam Malaysia (Pas) state
government in Kelantan and Terengganu have passed state Islamic criminal
laws imposing death for apostasy.2 These have not been enforced.

At first sight, these events appear contrary to the freedom of religion
clause in Article 11(1) of the Federal Constitution. Does the freedom of religion
clause extend to Muslims converting out of Islam?

In recent cases, the High Court in dealing with application for declarations
of apostasy had refused to entertain applications on the basis that it lacks
jurisdiction. Conversions to Islam cases are ‘delegated’ by the High Court to
the state Syariah Court on the understanding that the latter has jurisdiction.
This may even be the case where there are no express provisions in state
Islamic laws on conversion out of Islam.

* LLB (Hons.) S’pore, MCL (IIUM), Dip. Syariah & Admin. (IIUM), Advocate & Solicitor.
1 This essay was first written for the 2000 South East Asian Fellowship (SEAF) programme of
the Institute of Malaysian and International Studies (IKMAS), Universiti Kebangsaan Malaysia.
The SEAF theme for 2000 is Globalisation in the New Millennium: Rethinking the Role of
Intellectuals in Southeast Asia. This essay is revised for this publication.
2 The Syariah Criminal Code II 1993 (Kelantan) and the Syariah Criminal Offences Enactment,
2002 (Terengganu) were passed under the Pas-majority state legislatures in both states.
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The positive law approach in dealing with freedom of religion in the
Malaysian context is problematic, but this is the reality of most jurisdictions
where the religion of Islam is enforced by its laws as opposed to its spirit and
message of faith.

This essay attempts to look at the legal problems of adjudication generally
and suggests a framework for re-thinking.

Distribution of legislative powers of Parliament and State
Legislature

Malaysia is a federal state. Under the scheme of distribution of legislative
powers under Part VI, Chapter 1 of the Federal Constitution, the state legislature
has jurisdiction to make law on matters in the state list and the federal legislature
has jurisdiction to make laws on matters in the federal list.3 Both legislatures
have powers to make law on matters in the concurrent list. 4

By and large, the state legislature’s powers on Islamic law is a primary
power. This means that the state has a first right to legislate on Islamic matters
as set out in List II of the Ninth Schedule of the Federal Constitution.5

However, the power to create offences and make provisions for
punishments is secondary to Parliament’s right. Criminal law is a principal item
in List I (the federal list) of the Ninth Schedule. Parliament has the primary
power over criminal law and the creation of offences.6 The state legislature
may create offences and provide punishment of offences ‘by persons professing
the religion of Islam against the precepts of that religion, except in regard to
matters included in the Federal List’.7 This means that offences may be created

3 Article 73
4 Article 74(1), (2)
5 Article 74 (2)
6 List 1, Item 4
7 List II, Item 1
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for the matters set out in the state list.8

However, in a move to demarcate the powers of state Syariah Courts in
criminal matters, Parliament in 1965, passed a federal law allowing states to
legislate on criminal Islamic law. This Act of Parliament is the Syariah Courts
(Criminal Jurisdiction) Act, 1965 (Act 355).9 (hereinafter referred to as, ‘the
1965 Act’). This Act was revised in 1988 (Act 730) and applies to all states.10

The 1965 Act which extents to Sabah and Sarawak provides a ceiling on
punishment of criminal offences in the Syariah Court. The Syariah Court has
no jurisdiction in ‘any offence punishable with imprisonment for a term exceeding
three years or with any fine exceeding five thousand ringgit or with whipping
exceeding six strokes or with any combination hereof.’11 Thus, state legislature
has no power to introduce the Islamic hudud laws12 or if crimes of hudud are
created, the punishment cannot exceed the prescribed ceiling stipulated by the
1965 Act.

The passing of the 1965 Act (a federal law), was necessitated by Article
76A of the Federal Constitution, which allows Parliament to extend the legislative
powers of the state. Article 76A (1) stipulates that ‘the power of Parliament to
make laws with respect to a matter enumerated in the Federal List includes
power to authorise the Legislatures of the States or any of them, subject to
such conditions or restrictions (if any) as Parliament may impose, to make
laws with respect to the whole or any part of that matter.’

Federal courts are separately organised from the state Syariah Courts.
They are not part of the same hierarchy of courts. However, state Syariah
Courts are not ‘inferior courts’ and there is no right of appeal to the Federal

8 List II, Item 9, Creation of offences in respect of any matters included in the State List or dealt
with by State law, proof of State law and of things done hereunder, and proof of any matter for
purposes of state law.
9 It was originally known as the Muslim Courts (Criminal Jurisdiction) Act, 1965.
10 This Act was extended to Sabah and Sarawak by the Syariah Courts (Criminal Jurisdiction)
(Amendment and Extension) Act 1989.
11 Section 2
12 Hudud laws are Islamic criminal laws for prescribed offences. Both state criminal laws passed
by the Pas-led state government of Kelantan and Terengganu passed in 1993 and 2002 respectively
are hudud laws.
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13 Act 1988 (Act 704) wef 10 June 1988.
14 The case was unreported at time of writing in 2001. The High Court decision is reported in
[2001] 2 MLJ 390. The Court of Appeal decision is reported in [2002] 3 MLJ 728.
15 Undang-Undang Majlis Ugama Islam Kelantan Dan Adat Istiadat Melayu (Enactment No. 2
of 1966).

superior courts (High Court, Court of Appeal and the Federal Court) from the
state Syariah Courts. Federal superior courts are courts of record in that they
are imbued with powers of judicial review, including the adjudication of
constitutional matters.

In 1988, Article 121 of the Federal Constitution was amended to include
Article 121 (1A).13 Article 121 (1A) of the Federal Constitution stipulates to
the effect that the High Court shall have no jurisdiction in respect of any matter
within the jurisdiction of the Syariah Courts. State courts have jurisdiction on
any matter in the State List.

Fundamental rights contained in Part II of the Federal Constitution fall
under the purview of Federal Courts.

Recent decisions

Recent decisions on conversion cases appear to revolve around the jurisdictional
conundrum of Article 121 (1A).

In Daud bin Mamat & 3 Others v Majlis Agama Islam/Adat Istiadat
Melayu, Kelantan, Kerajaan Negeri Kelantan14 (hereinafter referred to as
Daud Mamat), the Plaintiffs were Malays in Kelantan who were Muslims at
the time of their birth as their parents were Muslims. They were ‘born Muslims’.

They were initially charged and found guilty in the Syariah Court of having
carried out acts and practices that were alleged to be in contravention of the
Islamic law under s. 69 of the Kelantan Council of Religion and Malay
Custom Enactment (No. 2 of 1966).15 They were sentenced to 20 months’
imprisonment each, although s. 69 imposes a maximum jail sentence of three
years.
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16 [2001] 2 MLJ 390 at p. 398 H.
17 The relevant state enactments  are not the subject matter of scrutiny in this essay.

They appealed their conviction and sentence. The Syariah Appeal Court
heard their case in 1996 and confirmed the convictions but varied the sentence.
The Plaintiffs were ordered instead to attend the Kadi’s office every month
for three years until they declared, ‘their regrets in accordance with Islamic
tenets.’16 They did not complete the three year period and they failed to make
the required declaration. The plaintiffs alleged that the text of their declarations
of repentance were not made available to them. They were subsequently
charged for breach of the order of the Syariah Appeal Court (the first charges).
However, they were released from the same order pending the hearing of the
first charges.

Subsequently the Plaintiffs swore an oath on August 24, 1998 that they
had apostasised on August 16, 1998. On October 5, 2000 they were remanded
under section 132(5) of the Syariah Criminal Procedure Enactment 1983.
The duration of the remand period which is usually for purposes of investigation,
was not noted in the judgment of the High Court.

Their case on the first charges came up for mention on November 12,
2000. It was at this mention that the plaintiffs informed the remand court that
they were no longer Muslims by virtue of their apostasy. They were further
detained until November 19, 2000. On that date the court found them guilty of
the first charges and sentenced them to three years (the maximum penalty)
each under section 69 of the Kelantan Council of Religion and Malay
Custom Enactment of 1966.

At the same time, fresh charges were brought against them under section
102 (2) of the Kelantan Council of Religion and Malay Custom Enactment
of 1994 (the second charges). The plaintiffs did not file any appeal to the
conviction and sentence on the first charges.17 The case on the second charges
was not heard at the time of the High Court application to seek several
declarations in relation to Article 11(1) of the Federal Constitution.

The Plaintiffs went through the ordeal in the state courts for some five
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years after their first offence of heresy in 1996 before they instructed counsel
to take their matter under Article 11(1) claiming the protection of freedom of
religion.

As a matter of case management, the High Court upon consent of all
parties dealt with the case of the first plaintiff, Daud bin Mohamed (his name
also appears as Daud bin Mamat) as a test case, with the outcome being
applicable on the rest.

The prayers as set out in the judgment are as follows:

1. That the plaintiffs had the constitutional right to profess and practise the
religion of their choice under Article 11(1) of the Federal Constitution;

2. Article 11(1) holds sway over any other laws, be they Federal or State as
regards the choice and practise of the religion;

3. The absolute right and freedom of the Plaintiffs under the said article to
profess and practise their religion of choice, could only be decided by
themselves alone and not subject to the declaration or confirmation of
anybody else, be they individual or otherwise;

4. Any provision in the law, be they Federal or State, that does provide for
the definition of a Muslim but does not recognise Article 11(1) of the
Federal Constitution is void;

5. Any law, be they Federal or State pertaining to the religion of Islam will
be inapplicable to the Plaintiffs, as they had declared their apostasy and
hence protected by Article 11(1);

6. Any law that empowers the Syariah Court to decide whether they had
left the religion of Islam or not, or requires a declaration from such court
as a precondition before they are considered as having left the religion of
Islam, contravenes Article 11(1) of the Federal Constitution;

7. Any provision in the law, be they Federal or State that restricts or prevents
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the right of the plaintiffs to declare themselves not wanting to profess and
practise the religion, contravenes the said Article and hence void; and

8. Pursuant to the above anticipated declaratory orders, the defendants or
their agents are not entitled to demand or impose any conditions before
they are considered as having left the religion of Islam.

All eight prayers may be summed up as upholding the supremacy of Article
11(1) of the Federal Constitution. The right to profess and practise the religion
of one’s choice must be respected in any federal or state legislation. In other
words:-

(a) all laws enacted by Parliament or the State shall not infringe this
fundamental right;

(b) a Muslim’s right to freedom of religion would include the right of
religious practise and expression and shall not be confined to only
the Sunni school principles as interpreted and determined by law or
authority;

(c) it would be up to the individual to decide the profession and the
practise of their religion of choice and even to leave the religion;

(d) any law which places power in another person, entity or authority to
compel or restricts the individual’s free will or determines the
conditions of whether the individual is of a particular religion or not,
is an infringement of Article 11(1) and is void.

Jurisdictional conundrum

The Court construed the prayers as seeking a ruling on the acts of apostasy of
the plaintiffs thereby putting it in a jurisdictional conundrum under Article 121
(1A) of the Federal Constitution. The applications were perceived to have
been made in order to escape the charges of apostasy. Suriyadi J. said inter
alia :

‘…the relevant question that really needs to be answered beforehand,
for purposes of this case, is whether at the time of filing the originating
summons the plaintiffs were Muslims or not? This is a question of
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fact and law. As they had alleged that they had renounced their
Muslim faith, from their point of view they had expected themselves
to be safely outside the ambit of the Syariah Court and the relevant
religious enactments.’ 18

Pursuant to this observation, the Court relied on several High Court rulings on
Article 121 (1A).

‘Why I approach the matter from the point of view of the State
Enactments, is because the Federal Court in Soon Singh Bikar v
Pertubuhan Kebajikan Islam Malaysia (Perkim) Kedah &
Anor19, in no uncertain terms held that the correct approach in
the fact of a challenge to jurisdiction, is to look at the State
Enactments to see whether or not the Syariah Courts have been
expressly conferred jurisdiction on a given matter.’20 (emphasis mine)

‘Returning to the current facts, as the plaintiffs are yet to be found
guilty of the second charges of apostasy… for all intents and purposes
I have to conclude that they still are Muslims.’21

‘Indisputably…then by virtue of Article 121(1A) of the Federal
Constitution, my powers are curtailed. That being so, the plaintiffs
being legally Muslims will still remain within the jurisdiction of the
Syariah Court, and thus outside my jurisdictional purview.’22

(emphasis mine).

Suriyadi J. also referred to the case of Dalip Kaur v Pegawai Polis Daerah,
Balai Polis Daerah, Bukit Mertajam & Anor 23 and opined that that ‘the
Federal Constitution has succinctly delineated the powers of the Syariah Court,
in short over persons professing the religion of Islam.’24

18 [2001] 2 MLJ at p. 400 G-H.
19 [1999] 1 MLJ 489
20 [2001} 2 MLJ at p. 400 I, 401 A-B.
21 ibid. at p. 401 E-F.
22 at p. 401 I, 402 A.
23 [1992] 1 MLJ 1
24 [2001] 2 MLJ at p. 398 A-B.
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25 [1992] 2 MLJ 254
26 [2001] 2 MLJ at p. 398 B.
27 [1999] 1 MLJ at p. 495 B.

The judge also quoted with approval the decision in Mohamed Habilbullah
bin Mahmood v Faridah bte Dato’ Talib 25 where it was held that the intention
of Parliament by Art. 121(1A) of the Federal Constitution is to take away the
jurisdiction of the High Courts in respect of any matter within the jurisdiction of
the Syariah Court’.26

In Soon Singh Bikar v Pertubuhan Kebajikan Islam Malaysia
(Perkim) Kedah & Anor (hereinafter referred to as Soon Singh), the appellant
actually filed an originating summons in the High Court seeking a declaration
that he was no longer a Muslim. That application in the High Court was not the
matter before the Federal Court. The Federal Court only addressed the
preliminary objection raised by the defendant that the High Court has no
jurisdiction on the matter.

The presiding judge, Mohamed Dzaiddin FCJ in fact stated this quite clearly
in the judgment in Soon Singh as follows:

‘In our view, the question whether the appellant’s conversion to Islam
while a minor was valid or not is not a relevant issue in this appeal.
We are here to decide on the jurisdictional question of which court a
Muslim convert can apply for a declaration that he had converted
out of Islam.’27

Further the judge stated,

‘ It is clear from (the) Originating Summons that the application of
the appellant is simply for the following order:

(1) A declaration that the plaintiff, having renounced the
religion of Islam and re-embraced the Sikh faith, is no
longer a Muslim;..

..It is unclear from the record of appeal whether this constitutional
point was raised before the learned judge (in the High Court) when
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28 ibid. at p. 496 A-E.
29 [2001] 2 MLJ at p. 402C-E.

considering the preliminary issue of jurisdiction. However, from the
written judgment he did state that whether or not the conversion
was invalid was also a matter for the syariah court to determine in
accordance with hukum syarak. His Lordship followed by stating
that art 11 of the Constitution had no application…. Therefore,
since no ruling or declaration was made to the effect that the appellant
was still a Muslim, the question of an infringement of art 11 of the
Constitution does not arise’28 (emphasis mine).

Having disposed of the applications on the basis of the jurisdictional flaw of the
plaintiffs’ case, the judge in Daud Mamat, nevertheless proceeded with the
determination of whether the rights of the plaintiffs under Article 11(1) had
been infringed. These exertions on Article 11(1) are arguably obiter dictum.

‘After perusing the affidavits, I could not escape the conclusion that
the issue of the plaintiffs having been prevented from practising
their religion of choice, really did not exist here. In fact the complaints
actually revolved around the issue of their right to apostate. It was
undisputed that the plaintiffs had voluntarily declared themselves as
having left the Islamic faith. How could their constitutional rights to
profess and practise their supposed religion of choice have been
compromised or infringed when their actions indicated otherwise?
The act of exiting from a religion is not a religion, and hence could
not be equated with the right to ‘profess and practise’ their religion.
To seriously accept that exiting from a religion may be equated to
the latter two interpretations, would stretch the scope of Article 11(1)
to ridiculous heights and rebel against the canon of
construction. On that score I reject the contention of the plaintiffs
that their rights pursuant to Article 11(1) had been infringed.’29

(emphasis mine).

It was most unfortunate that the Court did not show in its reasoning how the
‘exiting from a religion’ falls outside the scope of religious freedom in Article
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30 In Susie Teoh; Re; Teoh Eng Huat v Kadhi of Pasir Mas, Kelantan & Majlis Ugama Islam dan
Adat Istiadat Melayu, Kelantan [1986] 2 MLJ, Abdul Malik J, held that freedom of religion in
Article 11(1) means the freedom to choose of one’s own free will to be Muslim, Christian or
Hindu. The point is limited by the case at hand as the Court was not asked to define or clarify
what freedom of religion in Article 11(1) means.
31 [2001] 2 MLJ at p. 402 F-G.
32 [2002] 3 MLJ 728

11(1) or the canons of construction which were used in the present case by the
judge in arriving at the conclusion which he did.30

The learned judge did aver to a preference for the literal rule when he
concluded:

‘Needless to say if Article 11(1) were to read, inter alia, that
‘everyone has the right to renounce or profess and practise his
religion, and subject to Clause (4), to propagate it’, my conclusion
would certainly be steered towards a different course. As it were,
as the impugn(ed) Article does not contain that additional hypothetical
ingredient, the plaintiffs’ action to resort to that Article is surely
misdirected and misconceived.’31 (emphasis mine).

Needless to say and with respect to the judge, if Article 11(1) was indeed
drafted as such, there would have been no need for the plaintiffs to seek the
declarations.

The Court of Appeal decision in Daud Mamat32 dismissed the appeals on
two grounds as follows:

(i) that the declarations sought were too general and the court’s duty
was not like that of a researcher to review all state and federal laws
in order to decide on the constitutionality in relation to Article 11.

(ii) the applications in the High Court were premature as the second
charges on apostasy were not yet heard in the Syariah Court and a
High Court decision would ‘influence the progress of the cases’.

The Court of Appeal appears to have disposed of the appeals on technical
arguments of drafting and locus and avoided the substantive arguments which
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33 The case is up on appeal to the Federal Court.
34 [1991] 3 MLJ 174
35 [1992] 2 MLJ 676
36 [[1992] 1 MLJ 1

Daud Mamat attempted to raise on fundamental freedoms.33

Prior High Court decisions on apostasy

Prior High Court decisions on apostasy have not involved Muslims who were
‘born Muslims’.

The High Court in the early cases of Ng Wan Chan v Majlis Ugama
Islam Wilayah Persekutuan & Anor34and Majlis Agama Islam Negeri
Sembilan v Hun Mun Meng35 merely assumed that it had jurisdiction and
went on to decide the status of the Muslims who had renounced Islam on the
evidence led.

In the case of Dalip Kaur v Pegawai Polis Daerah, Balai Polis
Daerah, Bukit Mertajam & Anor36 (hereinafter referred to as Dalip Kaur),
the Supreme Court assumed jurisdiction but relied on a fatwa or religious ruling
issued by the Fatwa Committee of Kedah as proposed by counsel with the
consent of all parties.

In these cases including Soon Singh, the applicants filed for declarations
on their status as Muslim or apostates. Soon Singh’s case however, was the
first case in the genre of cases in the High Court on conversions to Islam that
relied on the freedom of religion clause in Article 11(1) in argument although
the matter was not specifically pleaded in the High Court.

In Soon Singh’s case the appellant applied to the High Court on 2
September 1992 seeking a declaration that he was no longer a Muslim. He
was born on 3 January in 1971 and on 14 May 1988, some 13 years later he
converted to Islam. He was then a minor. The defendant won a preliminary
objection that the High Court has no jurisdiction on the matter.
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In the appeal to the Federal Court on the preliminary objection, counsel
for the appellant argued inter alia that he had an unfettered constitutional right
under Article 11(1) of the Federal Constitution to choose his religion and to
practise it and such right could not be disputed or infringed. Thus the appellant
contended that the right conferred under Article 11(1) includes the right to
leave Islam and return to his original religion of Sikhism.

The Federal Court dismissed the appeal on the preliminary objection and
did not make any ruling on Article 11(1) as the matter of the status of the
appellant as a Muslim or otherwise as prayed in the principal application filed
in the High Court had not been decided. The presiding judge, Mohamed Dzaiddin
FCJ (as he then was), said:

‘We pause to observe that we have allowed counsel to submit on
this constitutional point at some length, not realising that this issue is
not properly before the courts here and below. In our view, this
question of an infringement of art 11 (1) is quite misplaced. It is
clear …. that the application of the appellant is simply for the following
order:

(1) A declaration that the plaintiff having renounced the religion
of Islam and re-embraced the Sikh faith, is no longer a
Muslim;

The supporting affidavit is quite straight-forward and made no prayer
for a declaration under art 11 of the Constitution. …However from
the written judgment he did state that whether or not the conversion
was invalid was also a matter for the syariah court to determine in
accordance with hukum syarak. His Lordship followed by stating
that art 11 of the Constitution had no application. From the above
statement, we can conclude that that the learned judge was merely
expressing an opinion and did not make any ruling that the appellant
was still a Muslim, the question of infringement of art 11 of the
Constitution does not arise. We venture to suggest that the appellant
might have to wait for the decision of his principal application before
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he could raise this constitutional issue under art 11 (1) of the
Constitution.’37

As the situation stands presently, the latest decisions on the proper forum for
making a decision on apostasy confirm that the competent court is the Syariah
Court. It might be noted that not all state Islamic laws contain specific provisions
on conversions or apostasy. This was the case in Md. Hakim Lee v Majlis
Agama Islam Wilayah Persekutuan38, Soon Singh and to some extent, the
case of Dalip Kaur.

An earlier decision of Lim Chan Seng v Pengarah Jabatan Agama
Islam Pulau Pinang39 was not followed in later cases. In this case, the High
Court ruled that as the Penang Enactment did not expressly confer jurisdiction
on the Syariah Court over the status of the Muslim who has converted out of
Islam, there was no impediment for the Civil Court to hear and dispose of the
matter.

Recourse of declarations of apostasy in the High Court only to
converts on the reasoning of Susie Teoh40

It is noted that Mohamed Dzaiddin FCJ in Soon Singh had referred to the
High Court decision of Susie Teoh when offering a suggestion to the appellant
in case he still wished to continue to pursue the Civil Court forum by saying in
obiter,

‘ Alternatively, he could file a separate action seeking a declaration, that
his conversion to Islam infringed art 11 (1). See Re Susie Teoh; Teoh Eng
Huat v Kadhi of Pasir Mas, Kelantan & Majlis Ugama Islam dan Adat
Istiadat Melayu, Kelantan [1986] 2 MLJ 228; Jamaluddin bin Othman.’41

37 [1991] 1 MLJ at p. 496 A-F.
38 [1998] 1 MLJ 681
39 [1996] 3 CLJ 231 Abdul Hamid J
40 Re Susie Teoh; Teoh Eng Huat v Kadhi of Pasir Mas, Kelantan & Majlis Ugama Islam dan
Adat Istiadat Melayu, Kelantan [1986] 2 MLJ 228
41 [1999] 1 MLJ at p. 496 F.
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The relevant point in the Susie Teoh case was the recognition of a minor’s
right to choose her own religion if that decision was made on her own free will
as that constitutional right is enshrined in Article 11(1).

Susie Teoh was brought up a Buddhist and she became a Muslim at age
17. The High Court in Susie Teoh further held that the position remains the
same of the person had chosen on her own free will to become a Christian or
Hindu. Therefore the right to profess and practise a religion of one’s choice
would mean the choice of being Muslim, Christian or Hindu.

The facts in Susie Teoh may not appear to entertain the scenario of a
Muslim embracing Buddhism, Christianity or Hinduism, although that option is
free to be explored in future cases. This option appears foreclosed in view of
the recent decisions post-Susie Teoh which decided that the jurisdiction of
conversion of Muslims out of Islam belongs to the Syariah Court.

The judge’s references to the Susie Teoh and Jamaluddin cases suggest
that the High Court may be prepared to hear a case where the applicants
contest their conversion to Islam:

‘Alternatively, he could file a separate action seeking a declaration,
that his conversion to Islam infringed art 11 (1)’.42

The applicant in Soon Singh’s case was about 13 years old at the time of
his conversion to Islam. Susie Teoh was 17 when she became Muslim.

In referring to Jamaluddin’s case, Dzaiddin FCJ appears to suggest that
the High Court is prepared to hear a case where a Muslim contests his
conversion to Christianity. However on the facts, Jamaluddin who was ‘born
Muslim’ as it were, embraced Christianity and remained a Christian despite his
arrest and detention under the Internal Security Act in the infamous 1986
Operation Lallang. He did not at any time contest his conversion to Christianity.

These precedents establish the following points:

42 ibid.
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1. In a jurisdictional challenge on conversions out of Islam, the proper court
which has power to hear the matter is the Syariah Court.

2. Freedom of religion in Article 11(1) includes the freedom not to be
compelled to convert to another religion be it Islam, Hinduism or Christianity.

Point number 2 is problematic. If we are averse to compulsion in converting
a person to another’s faith, surely we should find it similarly reprehensible to
compel a person to remain in the religion. The point to be served in religious
freedom is protection from coercion. One should be protected from fear of
hindrance or reprisals in the practice of one’s belief.

The question whether a Muslim’s right to religious freedom includes the
right to convert out of Islam or to practice his Muslim belief freely as for
example by adopting beliefs of variant schools other than the Sunni school (the
majority of Muslims in Malaysia being Sunnis) remains moot.43 In Malaysia
the tenets of belief of the Sunni school is privileged although there is a diversity
of schools of thoughts and sects in the Muslim world. These are matters which
may be litigated upon in future.

It might be noted at this juncture, that Article 18 of the Universal Declaration
of Human Rights, 1948 stipulates that everyone has a right to freedom of
thought, conscience and religion; this right includes freedom to change his religion
or belief, and freedom, either alone or in community with others and in public
or private, to manifest his religion or belief in teaching, practice, worship and
observance.

Article 8 of the Federal Constitution on equality

No conversion case has cited Article 8 of the Federal Constitution. Arguably,
such a distinction between Muslims who are born Muslims and Muslims who
are converts to Islam might offend the principle of equality. To reiterate, case-
law appears to suggest that converts to Islam are not Muslims if compelled

43 As these may be matters on appeal, the writer defers comment until disposal of the Daud
Mamat appeal.
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into conversion.

There are two main hurdles to the use of Article 8. Religion and personal
law appear as ‘exceptions’ to the general rule. Article 8 (1), (2) and 5(a) are
illustrative as follows:

‘8 (1) All persons are equal before the law and entitled to the equal
protection of the law.

(2) Except as expressly authorised by this Constitution, there shall be
no discrimination against citizens on the ground only of religion,
race, descent or place of birth in any law …..

(3)    …
(4)    …
(5) This Article does not invalidate or prohibit -

(a) any provision regulating personal law’ (emphasis mine).

The other hurdle pertains to the meaning of ‘equality’. The case of PP v
Khong Teng Khen44 explained equality as follows:

‘The principle underlying Article 8 is that a law must operate alike
on all persons under like circumstances, not simply that it must operate
alike on all persons in any circumstances, not that it must be general
in character and universal in application…All that Article 8 guarantees
is that a person in one class should be treated the same as another
person in the same class.’

On this ‘like be treated alike’ test, Muslims who are originally not Muslims
could be a class of persons separate from born Muslims and the ‘discrimination’
between these two classes would not offend the equality principle. The
difference in other words does not discriminate on account of a ‘rational’

44 [1976] 2 MLJ 166
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classification of like cases being treated alike.45

Both hurdles require further exploration in future cases should some of
these challenges cite the equality before the law protection.

Article 121 (1A) and powers of judicial review of the High Court

Much ado has made been made about Article 121 (1A) since 1988 as informing
all situations and cases where parties are Muslims or where some state Islamic
law may be called in question.

There has been little thought about exploring the inherent powers of the
civil superior courts (the High Court, the Court of Appeal and the Federal
Court) over state Islamic law and issues around Islamic law despite Article
121 (1A).

In Dalip Kaur’s case, Hashim Yeop Sani, CJ correctly ruled that Article
121 (1A) does not oust the jurisdiction of the High Court to interpret any
written laws of the states enacted for the administration of Muslim law.

It is this writer’s view that there are other further qualifications to Article
121 (1A) including the point raised in Dalip Kaur’s case as follows:

1) It does not oust the jurisdiction of the Civil (High) courts on competency
of State legislature to make laws on Islamic matters (including legislative
trespass).

2) It does not oust the jurisdiction of the Civil (High) court where a state law
impinges upon Part II of the Federal Constitution on fundamental liberties

45 There is some excitement that this ‘like be treated alike’ test may be challenged in view of the
decision in Dewan Undangan Negeri Kelantan & Anor v Nordin bin Salleh & Anor [1992] 1 MLJ
697 which followed the Indian case of Smt Maneka Ghandi v Union of India AIR 1978 SC 597.
The latter case held that an action may be struck down if it either directly affects fundamental
rights or its inevitable effect on the fundamental rights is such that it makes their exercise
‘ineffective or illusory’. The Nordin Salleh decision turned on the interpretation of Article 10 of
the Federal Constitution on freedom of association (to include party hopping).
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on the basis that the Constitution is the supreme law of the Federation.
3) It does not oust the jurisdiction of the Civil (High) court on matters where

proof of Islamic law may be required arising in a case under a federal law
which Parliament has competency to legislate.

4) It does not oust the jurisdiction of the Civil (High) court where the Syariah
Court has no jurisdiction or has not been expressly accorded jurisdiction
(by positive law).46

5) It does not oust the jurisdiction of the Civil (High) court to interpret any
written laws of the States enacted for the administration of Muslim law
(Dalip Kaur’s case)

Items 1 and 2 relate to powers of judicial review of the superior courts.
To reiterate, state Syariah Courts are not inferior courts or courts subordinate
to the Civil Courts. State Syariah Courts are however not courts of record
which exercise inherent jurisdiction including powers of judicial review.

The powers of judicial review in items 2 and 3 do not encompass the
power to review the decisions of the Syariah Court. The state Syariah Court is
in a different hierarchy of court system which is parallel to the Civil Court
system. This has been taken care of by Article 121 (1A).

The power of judicial review here relates to the power of the court to
interpret the Constitution. The High Court performs the constitutional task of
expounding the provisions of the constitution and exercise power of declaring
any law which may be inconsistent with the constitution as unconstitutional.

Judicial review on the competency of state legislature to make
laws on Islamic matters

The Federal Constitution sets out in Chapter 1 of Part VI the distribution of
legislative powers of the federal and state legislatures. Article 4 confirms the
principle of constitutional supremacy. As a corollary of this principle the superior

46 Lim Chan Seng v Pengarah Jabatan Agama Islam Pulau Pinang [1996] 3 CLJ 231 supra.
Note 39
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Civil Courts are vested with the power to declare the validity of any written
law alleged to have been made in contravention of the provisions on distribution
of legislative powers between the centre (the federal legislature) and the state.
This is also known as legislative trespass.

Article 4 (1) and (3) provide:
‘(1) This Constitution is the supreme law of the Federation and any
law passed after Merdeka Day which is inconsistent with this
Constitution shall, to the extent of the inconsistency be void.’

‘(3) The validity of any law made by Parliament or the Legislature
of any State shall not be questioned on the ground that it makes
provision with respect to any matter with respect to which Parliament
or, as the case may be, the Legislature of the State has no power to
make laws, except in proceedings for a declaration that the
law is invalid on that ground (emphasis mine) or -
(a) -
(b) -’

Article 4 however does not allow a case of legislative trespass under Article 4
(1) to be taken up in two cases. These two situations are set out in Article 4(2):

‘4 (2) The validity of any law shall not be questioned on the ground that -
(a) it imposes restrictions on the right mentioned in Article 9 (2) but

does not relate to the matters mentioned therein; or
(b) it imposes such restrictions as are mentioned in Article 10(2) but

those restrictions were not deemed necessary or expedient by
Parliament for the purposes mentioned in that Article.’

Article 4 (2) on legislative trespass thus prevents an action of legislative trespass
from being brought under Articles 9 (banishment and freedom of movement)
and 10 (speech, assembly and association).

The Civil Court empowered to hear cases on legislative trespass is the
Federal Court, the highest court in the land under Article 128 (1) of the Federal
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47 See Sheridan & Groves, The Constitution of Malaysia. MLJ. Singapore. 1987 at p. 36
48 [2001] 2 MLJ at p. 398 C.

Constitution. Article 128 (1) provides:
‘(1) The Federal Court shall, to the exclusion of any other court, have
jurisdiction to determine in accordance with any rules of court regarding
the exercise of such jurisdiction -
(a) any question whether a law made by Parliament or by the Legislature

of a State is invalid on the ground that it makes provision with
respect to a matter with respect to which Parliament or, as the
case may be, the Legislature of the State has no power to make
laws; and

(b) -’ (emphasis mine).

It might be noted at this point that any person can bring a case to the Federal
Court in an application to challenge an infringement of a fundamental liberty.47

An argument for legislative trespass in relation to conversion
cases

Cases on conversions thus far were treated as jurisdictional challenges. Cases
suggest that state Islamic law (and thus state Syariah Courts) is the proper
court to deal with the issue of conversion or apostasy of Muslims. Thus Article
121(1A) saves, as it were the High Court from trespassing on the Syariah
Court’s jurisdiction.

The decisions of decided cases are illustrative. Suriyadi J in Daud Mamat
for example, describes the matter thus:

‘Article 4 of the Federal Constitution which entrenches the supreme
position of the Federal Constitution, merely reconfirm the lofty position
of….. Article 121(1A). With the latter article in existence any
jurisdictional conflicts, once and for all, between the civil and Syariah
Courts is avoided.’48
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The case of Mohamed Habibullah bin Mahmood v Faridah bte Dato’ Talib
was cited by the learned judge as having established the following:

‘The intention of Parliament by Art.121(1A) of the Federal
Constitution is to take away the jurisdiction of the High Courts in
respect of any matter within the jurisdiction of the Syariah
Court.’49 (emphasis mine).

It is worth investigating the history and rationale of inclusion of Article
121 (1A) in 1988.  It is the view of this writer that Article 121 (1A) is not
intended to oust the jurisdiction of the Civil Court where the state law impinges
upon Part II of the Federal Constitution, the Federal Constitution being the
supreme law of the land under Article 4 (1).

In other words, while Article 121 (1A) is lofty in relation to the jurisdiction
of the High Court in respect of any matter within the jurisdiction of the Syariah
Court, Article 121 (1A) does not override the inherent and original jurisdiction
of the Federal Court under Article 128 (1) (a) read with Article 4 (1), (2) and
(3) of the Federal Constitution.

What is proposed is any person charged for apostasy or alleged
deviationism or persecuted as religious minorities under any state law could
question the validity of the state law itself on legislative trespass.

This situation is not a case falling under the purview of the Syariah Court
under Article 73 (a) or Article 74 (2) and the State List under the Ninth Schedule.
Any proper case under these provisions would not be legislative trespass as
the state legislature has power to make law on any matter in the state list on
Islamic law.

Article 73 (a) provides:
‘In exercising the legislative powers conferred on it by this Constitution -
(a) ….

49 ibid. at p. 398 B.
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(b) the Legislature of a State may make laws for the whole or any part
of that State.’

Article 74 (2) provides:
‘(2) Without prejudice to any power to make laws conferred by any other
Article, the Legislature of a State may make laws with respect to any of
the matters enumerated in the State List (that is to say, the Second List
set out in the Ninth Schedule or the Concurrent List.’

The legislative trespass challenge would be that the impugned state law is
‘invalid on the ground that it makes provision with respect to a matter with
respect to which the Legislature of the State has no power to make laws’
(Article 128 (1) (a)). It follows that the legislature of a state has no power
to make any law in contravention of Part II which sets out the part on
fundamental liberties of the Federal Constitution.

The Syariah Court’s powers or jurisdiction referred to in Article 121(1A)
are only limited to the powers conferred upon it by the Constitution. This means
that it has powers only over law which the state legislature is empowered to
make under Article 74 (2). This covers matters enumerated under the State
List and the Concurrent List and any further matters which an Act of Parliament
(a federal law) has allowed it to make under Article 76A (1).

In the case of Ah Thian v Government of Malaysia,50 the Federal Court
ruled that under the Federal Constitution, written law may be invalidated inter
alia where the State written law is inconsistent with the Constitution.

In raising a challenge under Article 128 read with Article 4 the Federal
Court in essence would be asked to rule whether the power of the state to
legislate on a state matter would include the power to impinge upon Article
11(1) of the Federal Constitution. Thus, the state legislature has no power to
make a law which would impinge upon fundamental liberties enshrined in Part
II of the Federal Constitution unless the Constitution by express words, allow

50 [1976] 2 MLJ 112
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the same.51

As the Constitution in Part II embodies the fundamental values of a fully
independent and democratic society, any impingement of Part II must be
properly and rigorously challenged as unconstitutional. A court in a democracy
when tasked with constitutional adjudication should not establish precedents
which derogate from fundamental liberties.

A constitutional challenge of this type is not envisaged by Article 121
(1A). Article 121(1A) was introduced in 1988 to prevent decisions made in the
Syariah Courts from being reversed by the High Court.52

This happens where both courts exercise a concurrent jurisdiction even if
there are separate federal and state laws on the matter as in a custody case
for example as exemplified in the old case of Myriam v Mohamed Ariff 53. In
this case, a consent order as made in the Syariah Court for the custody of the
children, a girl aged 8 years and a boy aged 3 years, to the father under a state
Islamic family law, the Selangor Administration of Muslim Law Enactment.
The mother made an application under the Guardianship of Infants Act 1961
for the custody of the two children which was granted by the High Court
despite the consent order in the Syariah Court.

Prior judicial precedents on legislative trespass

It will be noted that very few cases have actually tested Article 128 read with
Article 4 of the Federal Constitution and thus there would be very little guidance
in terms of judicial precedents. There is no case where a state Islamic law

51 see for example the express mention of curtailment of Articles 9(2) and 10(2) in Article 4(2) (a)
and (b)!. See also another unfortunate example in Article 8 (2) and (5) (a) which purports to
sanction the curtailment of the right of equality clause in the case of religion and personal law.
The personal law of Muslims is largely a state law affair. There are no cases on this point in
relation to Article 8 as yet.
52 Salbiah Ahmad, Islamic Law in Malaysia: Its impact on civil law. INSAF. Special Edition. 9th

Malaysian Law Conference. 1991. 78.
53 [1971] 1 MLJ 265
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54 [1982] 1 MLJ 204
55 [1974] 2 MLJ 100
56 [1975] 2 MLJ 29

is questioned on the basis of its infringement of Article 11 (1) or any of
the provisions on Part II of the Federal Constitution.

(i) Judicial precedents on infringement of Part II by federal law
(Parliament)

There are judicial precedents on Article 13 of rights to property. Article 13
reads:

‘(1) No person shall be deprived of property save in accordance with
law.

(2) No law shall provide for the compulsory acquisition or use of property
without adequate compensation.’

In Kulasingam v Commissioner of Lands, Federal Territory,54 the court
interpreted Article 13 (1) ‘save in accordance with law’ as meaning that a
person may be deprived of his property in accordance with (federal) law’.

In Philip Hoalim v State Commissioner, Penang,55 the court ruled that
Article 13 ‘clearly does not restrict legislative powers but merely declares as
unconstitutional or prohibits any illegal executive acts of depriving property.’

It was held in Arumugam Pillai v Government of Malaysia56 that the
phrase ‘in accordance with law’, ‘speaks of the will of the legislature enacted
in due form, provided that such enactment is within the competence of the
legislature … thus, the result is that whenever a competent legislature enacts a
law in the exercise of any of its legislative powers, destroying or otherwise
depriving a man of his property, the latter is precluded from questioning its
reasonableness by invoking Article 13 cl. (1) of the Federal Constitution,
however arbitrary the law might palpably be.’ (emphasis mine).

It might be noted that this case allows derogation from fundamental
liberties. It is not well decided as it offers no real protection against a Parliament
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57 [1967] 1 MLJ 169. See also the case of Re Estate of Yong Wai Man [1994] 3 MLJ 514 where
the High Court held that by virtue of Art 75 read with Art 162 cls (1) and (6), the Trustee Act
1949 (a federal law) prevails over the Guardianship of Infants Ordinance (Cap. 54) (Sabah).

bent on eroding freedoms. The court in this case has failed to realise its role in
the balancing of powers through checks and balances.

Be that as it may, unlike Article 13 (1), Article 11 (1) does not contain the
clause ‘in accordance with law’ and arguably the court’s interpretations on the
power of any law properly enacted to override a fundamental freedom would
not apply. This technicality of course may be short-lived if Parliament sees fit
to limit the freedom of religion by express words by a constitutional amendment
to Article 11 (1). In this regard, Parliament by federal law has seen fit to
restrict freedom of speech, assembly and association over the years since
independence in 1957 by limiting this right by on grounds of national security,
public order or morality (Article 10 (2) (a) (b) (c)).

Article 11 has so far been spared restrictions with the exception of the
right of the state legislature and the legislature of the federal territories of
Kuala Lumpur, Labuan and Putra Jaya to control or restrict propagation of any
religious doctrine or belief among persons professing the religion of Islam (Article
11(4)).

(ii) Judicial precedent where state law is inconsistent with federal law
where both legislatures have a concurrent power to legislate

In the case of The City Council Georgetown & Anor v The Government of
the State of Penang57 the federal court held that ‘…State law is invalidated to
the extent of any inconsistency therein with a federal law…notwithstanding
even that the State law may even be within the competency of the State
Legislature…’

This decision has been criticised as reflecting a  preponderance of power
for the already powerful central executive and legislature in the federal state
relations between the states and the centre.
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58 [1992] 1 MLJ 1 at p. 10 A-B.

What may be used as persuasive for the arguments on legislative trespass
in our present scenario, is the fact that if state law can be struck down as void
as being inconsistent with a federal law, then a fortiori, state law may be
declared void on the ground that it is inconsistent with any provision in Part II
of the Federal Constitution.

The hurdle of discovering Islamic law

The ultimate hurdle in a constitutional challenge on Article 11(1), including the
case of a legislative trespass, would be whether Islam accords the freedom to
apostasise or to leave Islam for another religion, belief or faith.

That is the hard question that civil law judges would find themselves in. It
will be noted that civil law judges have doubted their own capabilities in rendering
a decision on religious matters, such as conversion. There is much trepidation
among Civil Court judges as reflected in the following opinions.

Mohamed Yusof SCJ in the Dalip Kaur case for example, said:

‘Such a serious issue would to my mind need consideration by
eminent jurists who are properly qualified in the field of the Islamic
jurisprudence. On this view, it is imperative that the determination of
the question in issue requires substantial consideration of the Islamic
law by relevant jurists qualified to do so. The only forum to do so is
the syariah court.’58 (emphasis mine).

This statement was cited with approval in Daud Mamat. Suriyadi J said:

‘The jurists in the Syariah Court, apart from being conversant with
religious matters, will also be in a more elevated position to make a
sound judgement of the status of any would-be apostate, bearing in
mind their constant interaction with the Muslim populace. If they
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59 [2001] 2 MLJ at p. 401 G.
60 Syariah inter alia means ‘law’. The usage Syariah law in this context is used in contradistinction
to Civil law. In any case, state Islamic law may be referred to as ‘Syariah’ generally although the
more correct terminology is fiqh or positive law.

are legally qualified that would be a plus factor.’59 (emphasis
mine).

With due respect, these observations are fallacious. Syarii judges apply
the Syariah law60 as set out in the positive state legislation which sets out the
substantive law and procedure. Syarii judges apply the law as is. They have no
powers to apply general Islamic law (law which is not legislated for by the sate
legislature). As and when there is a lacuna in the state Islamic law as in civil
law, counsel as officers of the court are required to advise the court accordingly.

Syarii judges may of course rely on expert witness evidence of jurists on
any particular branch of law or the general Syariah law (to be distinguished
from positive law or fiqh) as are Civil Court judges. There is no special mystery
to receiving evidence of substantive law. Islamic positive law or fiqh is a branch
of law which can be discovered by judges irrespective of whether they are
judges in the state Syariah Courts or the Civil Courts.

The implications of a legislative trespass case

Without going into the hits and misses on positive Islamic law (fiqh) on the
subject, it suffices to say that a recourse to strike out state Islamic law on
apostasy, deviationism and related offences are not without peril of a technical
legal argument being thrown as a spanner in the works.

Furthermore, it is conceivable that there will be certain political and religious
forces closing ranks on such a strategy as the success of a legislative trespass
challenge would be far reaching. A judicial pronouncement in a single swoop
may possibly set the wheel in motion to invalidate particular state Islamic laws.
This possibility may in turn spearhead a lobby for legislative changes in the
Federal Constitution to thwart court actions invalidating state criminal laws
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which impinged on Part II of the Federal Constitution. However much of these
may be influenced by political forces of the day.

The history of Malaysian constitutional legal history on the protection of
freedoms has been very dismal. Rights have been whittled away both by
Parliament (in subsequent revisions to Part II by constitutional amendments)
and the judiciary through very conservative interpretations of constitutional
provisions in favour of the executive over fundamental liberties of the people.

Protection of human rights

A legal challenge is one way of working towards change but legal challenges
will not survive the wider political and social forces that will bring to bear on it.
Any legal challenge will have to run in tandem with wider societal strategies in
the political and socio-cultural spheres. The court’s constitutional role has to be
revisited. Lawyers and human rights defenders must re-engage the court in
reclaiming and reinforcing constitutional supremacy and parliamentary
democracy.

A wholistic strategy on freedom of religion would have to include the
following areas:
· The Islamic theological (Syariah) basis and legal (fiqh) basis of freedom

of conscience, freedom of religion and expressions of religious beliefs.
This would involve the right to leave the Muslim religion by Muslims who
are ‘born Muslims’ or converts to Islam.

· The notion of the (secular) state and citizen which underpins the modern
discourse of human rights and its relation to the traditional Islamic order.
The latter speaks of a transcendental order of the Divine law or Syariah
and the Muslim body-politic as a sacred moral community (umma) which
stands above all mundane institutions.

· The cross-cultural dialogue or civilisational dialogue on freedom of
conscience with civil society groups.

· The discussion of secularism or privatisation of religion in that the state
would not interfere in the private, personal, religious lives of its people.
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This would have to include current sentiments that the secularistion of
law and politics without a basis in ethics, morality or a ‘higher justice’ has
in the last century contributed to human rights abuses such as ethnic
cleansing and xenophobia as well as environmental degradation and the
exploitation and depletion of the earth’s natural resources.

It is noted that wholistic strategies for change are continuous as the market-
place of ideas would be influenced by forces with particular interests. It is not
proposed by the writer that the impasse posed by the freedom of religion question
in Malaysia would have to wait for the conclusions arrived at by civil society or
the ijma’ (consensus) of Muslim scholars as consensus is a very relative notion
in any case.

Legal Strategies

The immediate challenge for lawyers and human rights defenders would be to
develop strategies in building a new jurisprudence on rights through creative
mechanisms.

There are alternative and extra-legal strategies which can be merged in
court processes to advise the judges of views of contemporary Muslim scholars
and universal principles crafted by the consensus of the international community
in collaboration with civil society groups and human rights defenders.61

The Civil Courts are not precluded from receiving evidence on matters
where proof of Islamic law may be required in a case brought under a federal
law or where such a Civil Court has been accorded jurisdiction.

Proof of Islamic law may then include the expert witness (expert for
parties to the case), the amicus curiae (an independent person or friend of the
court who is not a party to the proceedings) or the intervener (a person with

61 see for instance the writings of Abdullahi Ahmed An Naim http://www.emory.edu/aannaim.
This site has downloadable publications including articles on apostasy.
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62 See discussion papers and materials from the Australian Law Reform Commission’s web site
on proposals to extend public interest litigation (eg ALRC 78 document). See also Ian Brodie,
Friends of the Court: the privileging of interest group litigants in Canada, Albany, NY, State
University of New York Press, 2002. My thanks to Ms Robin Reinertson intern (University of
Toronto Law School, Canada) with the Women’s Centre for Change (WCC), Penang for her
notes on materials in this footnote.

interest in the case whom the court may include as a party to the proceedings).62

The legal fraternity must meet the increasing public interest in securing
better human rights protection through constitutional challenges.
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MYKAD : INVASION OF PRIVACY

LIM KEAN CHYE*

These are the days of Echelon, of Matrix (Note 1) and other forms of
spying on the citizen, when governments openly or secretly spy on their

citizens. (Note 2) The United Kingdom (Note 3) and Germany are two of the
countries inching their way towards storage of every phone call, email and fax
transmission made by their citizens. In the USA where democracy is being
redefined more rapidly than anywhere else in the world, there is a proposal to
bring in ‘Total Information Awareness.’ This computer system would effectively
provide government officials with immediate access to the citizen’s personal
information: all their phone calls, emails and web searches, financial records,
purchases, prescriptions, school records, medical records and travel history.
Entire lives would be catalogued and available to government officials. Then
there is the USA Patriot Act which gives the US government the right to spy
on its citizens

An internet letter by one D Wornock posted last year is typical of the
public concern:

‘I cannot believe that anything I do would be of much interest to
anyone and in that respect I am protected. However, snooping,
especially Government snooping, annoys me even more than most
other peeping Toms. For example, the following is in my opinion an
outrage:

‘Central District Court Magistrate Charles F Eick told SonicBlue to
gather “all available information’’ about how consumers use the Santa
Clara company’s latest generation ReplayTV 4000 video recorders,
and turn the information over to the film studios and television
networks suing it for contributing to copyright infringement.

* Advocate & Solicitor, Malaysia
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‘Now I wonder how much snooping, especially Government
snooping, is going on with people’s use of the Internet. I would solicit
answers from those of you that have knowledge for the following
two questions.

‘1. Is there a copy, either maintained by the Internet providers
and/or the Government, of every e-mail sent and received?

‘2. Do either the Internet providers and/or the Government keep
a record of every site visited on the Internet by any computer and
perhaps the times and duration of the visits to the site?’

Already, in the UK, you can pay for a service that helps you track your
wayward son by zooming in on his radio phone.

Here in Malaysia, we are now asked to open voluntarily the doors to our
privacy so that the government and anyone else can dig into our affairs. This
operation is spearheaded by MyKad, which was launched in April 2001. The
government said it would help bring Malaysia closer to a paperless and electronic
government. Malaysia was Malaysia Boleh, the only country that uses a
smartcard as its national identity card.

The microchip-embedded plastic can be loaded up with the with citizen’s
identity card data, driver’s licence, health records, international passport, road-
toll payment particulars and ATM details. It can also be used as a prepaid cash
card.

The National Registration Department has issued more than 5 million
electronic MyKad, which now replaces the identity card. The target is 20
million by 2007. This exercise is done by administrative fiat, not authorised by
an Act of Parliament. Why Parliament? You may ask. Because MyKad is not
simply a replacement. It is an electronic card with a capacity for carrying
every detail about you. The makers boast that it can carry biometric (Note 4)
material, bank accounts, shopping and the thousand and one things about you.
The fact is that 3.4 million MyKad holders have access to ATM; 404,500 have



The Journal of the Malaysian Bar

(2003) XXXII No 3 93INSAF

imbedded ‘Touch ’n Go’ (that signal which lets you through the toll gate when
your cash is no longer recognised) and 2.4 million are encrusted with Public
Key infrastructure facilities.

We know that governments spy on their own citizens, even their VIPs.
Ross Worthington in ‘Governance in Singapore’(Curzon Press, London, 2003)
tells us that government details against President Devan Nair of Singapore
were provided by security surveillance. But does MyKad ensure that our privacy
is not invaded by those who are not government-gangsters for instance? A
gangster would be able to keep track of a person by identifying him by just one
number.

And what if  one’s MyKad is stolen?

In the 90’s Louis Brandeis who was later to become Supreme Court
Justice articulated a concept of privacy that urged that it was the ‘individual’s
right to be left alone’.

We are so used to being tagged by the identity card like dogs that we
forget that until 1948 we carried no cards when the British introduced it, three
years after Japan surrendered. Many countries do not have such a card.
Amongst these are the United States, Canada, New Zealand, Australia, Ireland,
the Nordic countries and Sweden. Those that do have such a card include
Germany, France, Belgium, Greece, Luxembourg, Portugal and Spain. Virtually
no common law country has a card, although it must be noted that some British
ministers are keen to introduce the identity card ‘ID Card’ into their country.
Nor does the economic or political development of a country necessarily
determine whether it has a card. Neither Mexico nor Bangladesh have an ID
card. And, until recently, India had no card (even now, the card, strictly speaking,
is a voter registration card rather than a national ID card).

At the heart of such plans is a parallel increase in police powers. Even in
democratic nations, the police retain the right to demand identification on pain
of detention.
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Although Law and Order is a key motivation for the establishment of ID
cards in numerous countries, their usefulness to the police has been marginal,
says Privacy International. According to the police in the UK and Holland, the
major problem in combating crime is not the lack of identification procedures,
but difficulties in the gathering of evidence and the pursuit of a prosecution.
Indeed, few police or criminologists have been able to advance any evidence
whatever that the existence of a card would actually reduce the incidence of
crime, or the success of prosecution. In reality, only a national DNA database
(such as has just been opened in Britain) or a biometric database (such as is
being proposed in Ontario) might assist the police in linking crimes to perpetrators.

One unintended repercussion of ID card systems is that they can entrench
wide scale criminal false identity. By providing a one stop form of identification,
criminals can easily use cards in several identities. Even the highest integrity
bank cards are available as blanks in such countries as Singapore for several
pounds. Within two months of the new Commonwealth Bank high security
hologram cards being issued in Australia, near perfect forgeries were already
in circulation.

This conundrum has been debated in Australia, the UK and the
Netherlands. It relies on the simple logic that the higher an ID card’s value, the
more it will be used. The more an ID card is used, the greater the value placed
on it, and consequently, the higher is its value to criminal elements.

What happens if an ID card is lost or stolen?

Virtually all countries with ID cards report that their loss or damage causes
immense problems. Up to five per cent of cards are lost, stolen or damaged
each year, and the result can be a denial of service and benefits, and in the
broadest sense, a loss of identity.

There exists a paradox in the replacement of cards. The replacement of
a high security, high integrity card involves significant administrative involvement.
Documents must be presented in person to an official. Cards must be processed
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centrally. This process can take some weeks. However, a low value card can
be replaced in a lesser time, but its loss poses security threats because of the
risk of fraud and misuse.

People who lose a wallet full of cards quickly understand the misfortune
and inconvenience that can result. A single ID card when lost or stolen can
have precisely the same impact on a person’s life.

What are the privacy implications of an ID card?

The existence of a person’s life story in a hundred unrelated databases is
one important condition that protects privacy. The bringing together of these
separate information centres creates a major privacy vulnerability. Any multi-
purpose national ID card has this effect.

Some privacy advocates in the UK argue against ID cards on the basis of
evidence from various security threat models in use throughout the private
sector. In these models, it is generally assumed that at any one time, one per
cent of staff will be willing to sell or trade confidential information for personal
gain. In many European countries, up to one per cent of bank staff are dismissed
each year, often because of theft. Recent inquiries in Australia, Canada and
the United States indicate that widespread abuse of computerized information
is occurring. Corruption amongst information users inside and outside the
government in New South Wales had become endemic and epidemic. Virtually
all instances of privacy violation related to computer records.

First, it is human nature for any bureaucrat to expand his empire. So if
you give the government the power to regulate someone’s life, you should not
be shocked when the bureaucrats use the power to regulate your life.

Can an Act of Parliament help?

Data Protection law is wholly inadequate to deal with the use of ID cards,
says Privacy International. Legislation in most countries facilitates the use of
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ID cards, while doing little or nothing to limit the spectrum of its uses or the
accumulation of data on the card or its related systems.

Objections

In 1981, the Socialists were elected in France. Francois Mitterrand expressed
the view that the creation of computerized identity cards contains a real danger
for the liberty of individuals. His concern was echoed by the Minister for Justice,
Robert Badinter. He explained that ID cards presented a real danger to the
individual liberties and private life of citizens. The new Minister for Interior
then announced the demise of ID cards in France. The plan was re-introduced
under a later conservative government.

In the United States, issues of individual autonomy and national sovereignty
appear to have dominated the Identity card issue. Despite a high level of anxiety
over fraud, tax evasion and illegal immigrants, successive administrations have
refused to propose an ID card. Extension of the Social Security Number (‘SSN’)
to the status of an ID card has been rejected. Throughout the debates over
health care reform, the Clinton Administration has also constantly stressed
that it is opposed to a national identifier.

It remains the case that the SSN continues to be a de facto national
identifier, despite constant rulings and legislation to the contrary. With an
estimated four to ten million false or redundant numbers, there is concern that
the SSN might in fact help to entrench illegal immigration or fraud; nevertheless,
there is no plan to upgrade the number.

In 1986, the Australian Government introduced legislation for a national
ID card called the Australia Card. Its purpose was to form the basis of the
administration of major government agencies, to link the finance and government
sector, and to perform the standard identification functions necessary in the
commercial and Social Security sectors. The proposal caused such hostility
that the card was abandoned in 1987.
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In 1991, the government of New Zealand drew up a strategy to reform its
health care and social welfare system through the development of a data
matching program, and the introduction of a sectoral national identity card.
The card would link major Government departments and would have the capacity
to track all financial dealings and even geographical movements. The plan was
known as ‘social bank’, and the card was to be known as a Kiwi Card. The
controversy which ensued resulted in the abandonment of the card, and the
adoption of a low integrity entitlement card (issued in two forms) for the purpose
of health benefits.

Excuses such as fighting terrorism are not convincing

Here is what an American commentator says. It has been said, that government
programmes never accomplish their stated objectives. So when a program like
the Bank Secrecy Act fails to stop the drug trade, it is continually expanded —
with more penalties, more surveillance, more reporting, more requirements of
all kinds — to try to make the program work. They fail because those at whom
it is aimed make it their business to know the regulations and circumvent them.
A drug dealer won’t keep his money in the bank — to have his transactions
reported to the government and his assets seized by zealous DEA or Treasury
agents.

Law-abiding people should be protected from government snooping. Our
individual privacy should be protected against government intervention and
snooping as long as we are not guilty of wrongdoing.

In searching for terrorists, we must not investigate everyone. It has been
suggested that searching for terrorists in our midst is like looking for a needle in
a haystack. If this is true, then it certainly makes no sense to make the haystack
even bigger by creating the means to investigate millions of law-abiding citizens,
rather than focussing on real suspects.

We must not sacrifice our freedom and liberty in order to prosecute the
‘War on Terrorism.’ As Americans, we have every right to be proud of our
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constitutional rights and freedoms. And in being proud of these rights, we must
make every effort to promote and enlarge our privacy rather then sacrifice it in
a time of anxiety and concern.

Of the proposal in UK to introduce the national identity card ‘piggybacked’
on the new plastic passport and driving licence cards, and to include the new
generation biometric details, this is what Shami Chakrabarti, the director of
Liberty, the UK human rights organisation, said: ‘This is without doubt the pilot
for an identity card scheme. The real reason the government is going ahead
with this pilot is because it wants to be seen to be ‘doing something’. The
supposed benefits of ID cards remain wholly unproven, whereas the costs are
measurable and substantial.’ She said the evidence from other European
countries was that identity cards fuelled a criminal industry in the production of
forgeries and worsened race relations.

A letter published in the ‘Star Newspaper’ by one Belkisa Lim on the
14th of July, 2003 makes uncomfortable reading. She writes:

‘ ... I recently booked a concert ticket at Genting Highlands through
the phone. The ticketing counter asked me for my MyKad number.
.... as soon as I gave him the numbers, he immediately reconfirmed
my full name and home address without me revealing anything. I
have not booked any ticket from Genting before, neither have I stayed
in any of their hotels.....

‘ The ticket sales person must have keyed the number in a database
system and downloaded the information from there...’

Appendix 1

1948 Universal Declaration of Human Rights
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Article 12

No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour or reputation. Everyone
has the right to the protection of the law against such interferences or attacks

Appendix 2

European Convention on Human Rights adopted by UK Human Rights Act
1998

Article 8

Right to respect for Private and Family Life

1 Everyone has the right to respect for his private and family life, his home
and his correspondence.

2 There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in
a democratic society in the interests of national security, public safety or
the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health of morals, or for the protection of the
rights and freedoms of others.

Appendix 3

In the UK certain individuals have the right to ask for access to communications.
(Regulation of Investigatory Powers Act)

Figures released in parliament a couple of months ago reveal just how much
snooping is going on.
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Customs and Excise have 200 staff authorised to use the snooping authority
and had sought access 35000 times in the last year. The Inland Revenue had
made access a further 11700 times in the last year.

In July, Elizabeth France, the Commissioner, was concerned the government
had given law enforcement agencies too much power, going beyond preventing
terrorism.

She singled out last year’s Anti-Terrorism Act, which gives agencies more
power to retain and monitor private individuals’ telecoms traffic data, as an
area for particular concern.

Unfortunately, the Data Protection Commission, which is supposed to protect
our privacy, is totally useless when it comes to prosecuting anybody and the
Government seems to think it does not have to comply with its own laws.

(From 4th December 2002 GOVERNMENT SNOOPING by Brian Grainger)

Note 1

‘Matrix’ (Multistate Anti-Terrorism Information Exchange), the Federal funded
database has been in use for more than a year in Florida, where police praise
the crime-fighting tool as nimble and exhaustive. It cross-references the state’s
driving records and restricted police files with billions of pieces of public and
private data, including credit and property records.

It is said that Matrix houses restricted police and government files on
colossal databases that sit in the offices of Seisint Inc., a Boca Raton, Fla,
company founded by a millionaire who police say flew planeloads of drugs into
the country in the early 1980s.

Matrix was initially intended to track terrorists, as was the Pentagon’s
Terrorism Information Awareness project, which sparked a congressional uproar
and got watered down.
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Aspects of the project appear designed to steer around federal laws that
bar the US government from collecting routine data on Americans. For instance,
the project is billed as a tool for state and local police, but organizers are
considering giving access to the Central Intelligence Agency, said Phil Ramer,
special agent in charge of the Florida Department of Law Enforcement’s
intelligence office.

In the 1970s, Congress barred the CIA from scanning files on average
Americans, after the agency was cited for spying on civil rights leaders. Florida
officials have acknowledged that users of Matrix can ‘monitor innocent citizens.’

Note 2

The film ‘Enemy of the State.’ in this respect is a revelation

Note 3

The Guardian newspaper reported in September 2003 that Ministers are to
press ahead with plans to ensure that communications companies retain the
records of every telephone, internet and email user. The Home Office
announced that phone companies and internet service providers will be asked
to stockpile customer records for up to 12 months so that they can be accessed
by law enforcement and other public bodies. The data includes names and
addresses of subscribers, calls made and received, internet sites visited, sources
and destinations of emails, and mobile phone data which can pinpoint the user’s
whereabouts to within a few hundred metres.

Six agencies, each judged to have a serious crime-fighting role, will be
given automatic access to the full range of customer records. They are the
UK atomic energy constabulary, the Scottish drugs enforcement agency, the
maritime and coastguard agency, the financial services authority, the office for
the police ombudsman in Northern Ireland, and the radio communications agency.
Ambulance services and fire brigades will also have automatic access for the
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investigation of hoax calls.

A second list of public bodies, including specific departments of all 468
local councils in the UK, will be allowed to access subscriber data only, and
only with the prior approval of the interception of the communications
commissioner, Sir Swinton Thomas.

Only the police, the intelligence services and the Inland Revenue were
given the power to demand communications records without a warrant by the
controversial Regulation of Investigatory Powers Act, passed in 2000.

Currently, records are only kept for as long as the company needs them
for legitimate business purposes, such as billing and marketing. The only exception
under anti-terrorism legislation brought in after the September 11 attacks is,
data that can be retained for longer because it is to be used in terrorism-related
investigations.

Note 4

Biometric information.
Biometrics is the process of collecting, processing and storing details of a persons
physical characteristics for the purpose of identification and authentication.
The most popular forms of biometrics are retina scans, hand geometry, thumb
scans, finger prints, voice recognition and digitably (electronically stored)
photographs, and DNA identification

Sources

1) Privacy International
11) Jim Krane: Concerns about citizen privacy grow as states create ‘Matrix’

database The Associated Press 23 September 2003.



The following letter was written by Dato’ Mike Wrigglesworth to the Editor of
Insaf regarding the cover photograph published  in Insaf (March, 2003) issue.
_____________________________________________________________________________________________________

I was most interested in the photograph on the cover of Insaf, which is incor-
rectly stated to be the building that housed the Kuala Lumpur Subordinate
Courts on Court Hill. Judging from the cars seen parked outside this photo-
graph was taken shortly before the building was demolished in 1982 to make
way for Menara Maybank that now stands in its place.

You may be interested to see the enclosed almost identical photograph that I
took in 1945 of this building which was the Registry of the Subordinate Courts
and also contained my chambers and those of the two Malay Magistrates. I
was then the Presiding Officer of the District Court of the British Military
Administration and on 1st April 1946 when the Malayan Union took over from
the BMA I became the District Judge for all the District Courts in Selangor.

The District Court and two Magistrates Courts were in two separate buildings
on Court Hill that are not shown on the cover of Insaf.

Dato’ Mike Wrigglesworth

COVER PHOTOGRAPH features the building which housed the Registry of the
Subordinate Courts and the chambers of the Presiding Officer of the District
Court and two other magistrates, at Bukit Mahkamah, taken in 1945. The
building was demolished in 1982 and Menara Maybank now stands in its
place.
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